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Introduction

This book provides a philosophical analysis of adult-child sex. The activ-
ity intuitively strikes many people, including myself, as sick, disgusting,
and wrong. The problem is that it is not clear whether these judgments
are justified and whether they are aesthetic or moral. By analogy, many
people find it disgusting to view images of obese people having sex, but
it is hard to see what is morally undesirable about such sex. Here the
judgment is aesthetic. This book looks at the moral status of such adult-
child sex. In particular, it explores whether those who engage in adult-
child sex have a disease, act wrongly, or are vicious. In addition, it looks
at how the law should respond to such sex given the above analyses.

WHY WE SHOULD BE SKEPTICAL OF OUR FOLK KNOWLEDGE
ABOUT ADULT-CHILD SEX

Most people in response to discussions of adult-child sex claim that they
do not need scientific studies to tell them that adult-child sexuality is
harmful, bad, wrong, imprudent, and ugly. They claim to know these
things without reference to, or even caring about, empirical studies on
the topic. That is, they claim they do not need any “stinkin’” studies like
the following: meta-analyses of children who have had such sex in a non-
forced manner, whether people in the past had sex with children and
teens, whether people in pre-industrial tribes still have such sex, and
whether our closest relatives, bonobos, do so. Here I argue that they are
wrong. My thesis is the following.

Thesis: Skepticism. We should be skeptical about what we know about
the effect of adult-child sex on children.

Argument

(P1) We should be skeptical about what we know about children in
general.
(P2) We do not have much specialized knowledge about children’s
sexuality.
(P3) If we should be skeptical about what we know about children in
general and we do not have much specialized knowledge about chil-
dren’s sexuality, then we should be skeptical about what we know
about the effect of adult-child sex on children.

xi



xii Introduction

(C1) Hence, we should be skeptical about what we know about the
effect of adult-child sex on children. [(P1)–(P3)]

Premise (P1) (We should be skeptical about what we know about chil-
dren in general) rests on the following two assumptions.

Assumption #1: Widespread Error. People make widespread errors that re-
flect a flawed general knowledge of children.

Specifically, they act on things that they do not know and think they
know things that they don’t know.

Assumption #2: Widespread Error to General Skepticism. If people make
widespread errors that reflect a flawed general knowledge of children,

then we should be skeptical about what we know about children in
general.

The first assumption can be seen in several areas. One area is control.

Assumption #1a: Control. People think they have control over their chil-
dren in areas they don’t.

An example of this has to do with good traits. Parents think they can
have an enormous influence on their children.1 Genetic effects are quite
strong; parental effects are surprisingly not. Twin research studies show
that parents’ child-rearing practices have little to no effect on life expec-
tancy, overall health, happiness, and self-esteem.2 Parents might have a
small effect on smoking drinking, and drug problems, but not a large
one. They have little effects on their child’s success. By “success,” I mean
high income and educational achievement. Parents have little to no effect
on their children’s intelligence, grades, and income and wealth.3 Also,
parents have little to no effect on character traits (for example, conscien-
tiousness and agreeableness) and values (for example, religious attitudes
and behavior and political attitudes and behavior).4 Parents have little or
no effect on teen pregnancy and adult sexual behavior.5

A second area is children’s behavior.

Assumption #1b: Behavior. People misunderstand children’s behavior and
how to nurture desirable behavior.

One example of this has to do with relationships. Parents are notori-
ous for prioritizing their relationships with their children over the one
between each other. But children’s emotional well-being and security are
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more affected by the relationship between the parents than by the direct
relationship between the parent and child.6

A second example has to do with excessive praise. Parents often en-
gage in excessive praise. But excessive praise of the wrong sort distorts
children’s motivation for the worse.7

A third example has to do with arguing and lying. Parents do not see
the tradeoff between their children arguing and complaining and their
lying. In families where there was less deception, and thus more honesty,
teens were more likely to argue and complain. Parents did not always
realize the tradeoff.8

A fourth example has to do with diversity. Parents value diversity in
schools as a way of teaching their children how to interact with people
from different racial and ethnic groups. The more diverse the high
school, the more students self-segregate by race within the school and the
fewer interracial friends they have. That is, more diversity leads to more
racial division.9

A fifth example has to do with racial preferences. People assume that
racism has to be learned. There is evidence that babies prefer interactions
with people of their own race and pre-school children have striking racial
preferences.10 A plausible explanation of this is that there is a genetic
preference toward members of the same race.

A third area is danger.

Assumption #1c: Danger. People misperceive the danger to children and
how to reduce it.

First, consider abduction. One in a million children is abducted. On
average, if one wanted her child to be kidnapped and held overnight by a
stranger, she’d have to leave the child outside and unattended for 750,000
years. That is a twentieth of the rate of drowning and a fortieth of the risk
of a fatal car accident.11 Abduction-murders are less than 1% of the child-
mortality rate.

Second, consider tradeoffs. People sometimes think that safety should
not be traded off for other things. Consider, for example, today’s over-
protective parenting. Yet they often trade off safety for other things. For
example, people spend money on vacations or a college fund rather than
a sprinkler system for their house.12

Third, people also trade off some safety concerns for other safety con-
cerns, but do so without an accurate understanding of such concerns.
People often misunderstand how to increase safety. For example, forty
years ago, two-thirds of children walked or biked to school; now 10 per-
cent do. A generation ago, 70 percent of children played outside; now 30
percent do.13 Similarly, in the United Kingdom in 1971, 80 percent of
third-graders walked to school. By 1990, only 9 percent did so. Now even
fewer do so.14 Given that more than twice as many children are hit by
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cars driven by parents taking their children to school as by other kinds of
traffic, when more parents drive their kids to school to prevent them
from being abducted, this arguably increases the number of children who
get killed.15

Even commonly believed dangers turn out to be false. Despite urban
myths about poisoned candies and apples with razor blades, no child has
ever been killed or seriously injured by Halloween treats.16

Fourth, consider concern for ritual or satanic abuse. In the 1980s and
early 1990s, there were many stories and discussions in the media of
ritual or satanic abuse of children.17 There were high-profile prosecutions
in California, Minnesota, and Nebraska in the 1980s. The most famous
was the outrageous McMartin preschool case that was the focus of two
different CBS 60 Minutes stories. The concern for such abuse was so wide-
spread that it was respectfully discussed in a number of major magazines
and television news shows. It was respectfully discussed in professional
psychiatric and psychological journals. It also was the focus of a number
of fiction and non-fiction books.

The notion that satanic or ritual child abuse took place was a myth
and the trials turned out to be witch hunts. A 1994 National Center on
Child Abuse and Neglect–sponsored study of allegations of ritualistic
sexual abuse found not a single case of group-organized sexual abuse.
These prosecutions and stories were widespread. This led to debunking
articles in high-profile magazines such as New Yorker, Harper’s, National
Review, Vanity Fair, Redbook, Mother Jones, Village Voice, and Playboy. The
claim that such ritualistic abuse occurred was attacked on such shows as
CBS’s 60 Minutes and 48 Hours, ABC’s Primetime Live and 20/20, and PBS’s
Frontline. In retrospect, that this was a hoax was obvious. There was no
reliable evidence of human sacrifice, ritual celebrations, or organized
abuse rings. The lack of defectors from these alleged groups made this
even more obvious that such cults did not exist.

Fifth, consider recovered memories. In the 1980s, the use of recovered
memories to discover sexual abuse of children grew rapidly.18 More than
twenty states changed their laws to better allow the treatment to be used
in prosecutions.

Later, experts strongly criticized this treatment as unreliable and
eventually this criticism was covered in mainstream periodicals such as
the New York Times, Time, and Newsweek; news programs such as ABC’s
20/20 and Primetime Live; and a number of books. All emphasized how
this treatment can and did harm innocent people accused of sexual abuse.
The treatment eventually looked absurd as patients “recovered” memo-
ries of being abducted by alien beings and UFOs.

Premise (P2) (We do not have much specialized knowledge about
children’s sexuality) rests on the following. This premise is supported by
two assumptions.
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Assumption #2a: Counterintuitive Studies. The studies about childhood sex-
uality are strongly counterintuitive.

One example of this is positive and neutral responses to adult-child
sex. A significant number of the boy and girl participants in adult-child
sex have positive or neutral responses to it, although many had a nega-
tive response as well.19 In discussions of it in the major media, or even
around the watercooler, as far as I can tell, this fact about it never comes
up.

A second example concerns child-sex crimes. Some empirical esti-
mates of the pedophilia-related facts differ sharply from what many peo-
ple believe. Judith Levine states that despite the widespread fear of
stranger-pedophiles, in one estimate more than half and on some ac-
counts almost all child sexual abuse occurs from their family members or
parental substitutes. She states that child-sex crimes against strangers are
rare, although incest is not.20 Also, contrary to popular belief, Levine
states that the vast majority of criminal-pedophiles do not ravage small
children. Rather, they look at child pornography. They’re not even true
pedophiles in that their desired objects are adolescents. They are hebe-
philes.21

Assumption #2b: Experience. Most people do not have much experience
with childhood sexuality.

The ones who had some such experiences are likely to misremember
them.22 Nor have we heard many firsthand accounts. If studies about
childhood sexuality are strongly counterintuitive and most of us do not
have much experience with childhood sexuality (nor have we heard
many firsthand accounts), then we do not have much specialized knowl-
edge about children’s sexuality.

Premise (P3) says if we should be skeptical about what we know
about children in general and we do not have much specialized knowl-
edge about children’s sexuality, then we should be skeptical about what
we know about the effect of adult-child sex on children. (P3) rests on the
notion that someone should be skeptical about what he knows about an
area if he lacks either general or specific knowledge about it.

Table 0.1 summarizes these results.
We now turn to objections to this argument.

OBJECTIONS

One objection asserts that the argument fails to respect folk knowledge.
This is aimed at premise (P1). The objector claims that people have folk
knowledge in many areas. Because they have folk knowledge elsewhere
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Table 0.1.

Knowledge Issues
about
children
General Parental Parents have little to no effect on:

Influence 1. Life expectancy
2. Health
3. Happiness
4. Self-esteem
5. Intelligence
6. Educational success
7. Income and wealth
8. Character traits (for example, conscientiousness

and agreeableness)
9. Values (for example, religious attitudes and

behavior and political attitudes and behavior)
10. Sexuality (for example, teen pregnancy and adult

sexual behavior)

General Behavior Counterintuitive facts about:

1. Relationships
2. Excessive praise
3. Arguing/Lying
4. Diversity
5. Early race preferences

General Danger People have or had misperceptions about:

1. Abduction
2. Trading off other things for safety
3. Trading off safety for safety
4. Ritual or satanic abuse
5. Recovered memories

Specific Studies Studies about childhood sexuality are strongly
counterintuitive:

1. Positive and neutral responses to adult-child sex
2. Child-sex crimes

Specific Experience We do not have much experience with childhood
sexuality

and it is valuable there, they likely have it and it is valuable in the context
of adult-child sex. For example, the objector continues, many people
would rightly claim they don’t need studies to know that the United
States is more violent now than in the last forty years, former alcoholics
cannot drink socially, men own most of the wealth in this country, wom-
en almost never press fake rape charges, and being a police officer is
more dangerous than being a farmer or truck driver.
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This objection fails. First, the fact that someone or some group has folk
knowledge in one area is weak evidence that they have it in a second.
This is undermined when they are shown to lack folk knowledge on
important issues in that area. For example, someone who is a natural at
cooking need not have a similar knack for clothes.

Second, even if people have some instances of folk knowledge, they
do not know when they have it. That is, they lack second-order knowl-
edge of when they have it. They don’t even know how often they have it.
This makes it doubtful that folk knowledge is a useful guide to policy.
For instance, all above purported cases of folk knowledge are false.23 A
simple way to put this is that we often think that we know something
when we don’t.

A second objection is that this sort of empirical data is irrelevant to
people’s moral position on adult-child sex. An objector might claim that
these data are irrelevant because adult-child sex is wrong regardless of
whether it is harmful or has empirically discoverable negative conse-
quences.

The problem with this is that aside from the no-consent objection, the
other prominent objections—harm, exploitation, and unnecessary risk—
all relate to effects of such sex on children’s well-being. The no-consent
objection is that such sex is wrong because children cannot or have not
given valid consent. Even the concern about consent is not entirely inde-
pendent of well-being as we are not especially concerned about whether
children consent to activities such as Cub Scouts, kosher eating, and Bar
Mitzvah training. This is most likely because these activities are not dan-
gerous. Another problem is that it’s not an objection to the argument at
all. The argument was about skepticism concerning effects, and had noth-
ing to do with wrongness.

CONCLUSION

Here I argued that we should be skeptical about what we know about the
effect of adult-child sex on children. My argument rested on three no-
tions. First, we should be skeptical about what we know about children
in general. The second notion is that we do not have much specialized
knowledge about children’s sexuality. The third notion is that if studies
about childhood sexuality are strongly counterintuitive and most of us
do not have much experience with childhood sexuality (nor have we
heard many firsthand accounts), then we do not have much specialized
knowledge about children’s sexuality. If this is correct, then in deciding
what to think about adult-child sex we cannot use folk knowledge to test
our philosophical evaluation of it or even to lessen our confidence in the
conclusion of such an evaluation. This book consists of our philosophical
evaluation of adult-child sex. Here is an overview.
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OVERVIEW

In chapter 1, I argue that a pedophile is a person who has frequent and
intense pedophilic desires (analyzed below) concerning individuals who
appear to be in a pre-pubescent stage. This analysis excludes those who
sexually desire children who look like adults and includes those who
sexually desire those who are not children but look like them. This defini-
tion has several advantages over the clinical definition found in the
fourth edition of Diagnostic and Statistical Manual of Mental Disorders, al-
though the latter’s defects might be the price for an operational defini-
tion. Here, then, is how I define the key terms.

• Pedophilic Desire: A pedophilic desire is an inclination in an adult to
have sex with a child.

• Pedophilia: A person has pedophilia if and only if he has relatively
frequent and intense pedophilic desires.

• Pedophile: A pedophile is someone who has pedophilia.

This definition allows non-pedophiles to have infrequent or weak pedo-
philic desires.

In chapter 2, I provide a two-part framework to determine whether
pedophilia is a mental disorder. Following Jerome Wakefield, I adopt the
following framework that, roughly, a condition is a mental disorder if
and only if the condition causes harm and the harm results from a dys-
function in a mental mechanism. I argue that it is not clear that pedophil-
ia satisfies the dysfunction-criterion. First, if a mental mechanism has a
dysfunction, then it fails to perform its natural function. A natural func-
tion is an effect that is part of the evolutionary explanation of the exis-
tence and structure of the mechanism. There are several reasons to be-
lieve that pedophilia has an evolutionary explanation.

In evolutionary terms, one would expect thoughts (or behaviors) that
are selected for by evolution or associated with conditions that are so
selected to be widely held (or done) by human beings in our culture,
humans in other cultures and times, and apes. This is because a feature in
human beings that significantly frustrates reproductive fitness would
likely be selected against, whether directly or indirectly. If a feature is
widespread and persists over evolutionary development, then it prob-
ably has some connection or compatibility with fitness-enhancing genes,
however indirect. All conditions are present to some degree, although
there is less evidence for pedophilia being widespread in our culture than
its occurring across humans in other cultures and times and in apes. In
the end, there is evidence against its being a dysfunction, but it is not
strong. I should note that this argument is tempered by the notion that a
failure might occur because of the complexity of normal sexual develop-
ment. From an engineering perspective, sometimes genetic flaws occur
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because natural selection has not yet figured out how to avoid a flaw and
the cost of keeping it is not high.

It is also unclear whether pedophilia satisfies the harm-condition.
There is little evidence that pedophiles have less pleasure than non-pedo-
philes or that they suffer because of pedophilia by itself. They might
suffer because they are unable to act on their desires or because they are
punished severely when they do. Either might be the relevant harm if
their inability to act on their desires or tendency to be punished reflects
the rational preferences of members of their population. This depends on
whether others’ responses are rational and this in turn depends on the
moral status of such sex. By analogy, consider that in the recent past gays
suffered for similar reasons (and still do in many places).

On some accounts, the relevant harm is harm to others, specifically
children. However, it is unclear what type of pedophilic acts should
ground judgments about this type of harm (for example, all adult-child
sex or only those with willing participants). Also, it is unclear whether
such sex, when the children are willing, is harmful. At least some of the
studies undermine our confidence in the notion that adult-child sex with
willing child participants is always or usually harmful. The limited and
controversial data on long-term harm suggests that it is unclear whether
it is harmful. Given that there is weak evidence that pedophilia is not a
dysfunction and mixed evidence on whether it is harmful, we cannot be
confident that it is a mental disorder.

In chapter 3, I look at whether adult-child sex is wrong. Adult-child
sex involving willing participants has an unclear moral status. It is not
clear whether non-forward-looking (roughly, deontological) reasons
show it to be wrong. That is because in cases of willing participants, it
does not invariably involve wrong-making features such as a right-in-
fringement, a failure to satisfy counterfactual consent, exploitation, or an
incorrect motivation.

One objection to my analysis is that even if it is all correct, it fails to
capture the notion that there is something wrong, bad, blameworthy, or
otherwise negative about pedophiles as such and adults who engage in
adult-child sex as such. This is misleading. My analysis simply provides
reason to reject the general condemnation of adult-child sex. It in fact
assumes or entails that child-rapists act wrongly, people who have sex
with children because they enjoy the children’s pain are vicious, and
people who believe that adult-child sex endangers children for no good
reason and do so anyway are blameworthy. It allows for negative judg-
ments about many pedophiles and others who engage in adult-child sex.
It also allows that some adult-child sex, perhaps even some in the real
world, is not wrong and does not involve vicious or blameworthy adults.
The relative frequency of such cases is an empirical question and not one
that can be answered through anecdote or armchair speculation. The
above analysis attempts to highlight those conditions that allow the em-
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pirical investigation to be focused on relevant factors. This investigation
might involve, for example, a child’s knowledge of the relevant facts
relating to sex or the harm that this particular instance of willing adult-
child sex will bring about.

The next two chapters set out notions underlying chapter 3 in greater
depth. Chapter 4 looks at the nature of consent, how it works, and how it
applies to adult-child sex. Chapter 5 looks at the nature of exploitation,
whether it is wrong, and how it applies to adult-child sex. Both are part
of the broader inquiry into whether such sex is morally wrong.

In chapter 6, I assess the forward-looking (roughly, consequentialist)
reasons for and against such sex. These factors are difficult to assess.
When both participants are willing, the risk of long-term harm is unclear.
There is reason to believe that in some cases (for example, force, genital
contact, and father figures) there is a risk of significant harm. The rele-
vance of forward-looking considerations also depends in part on whether
the standard objections to consequentialism or other forward-looking
theories succeed.

In chapter 7, I assess the moral status of the people who have pedo-
philic desires and fantasies and conclude that they are not necessarily
vicious. They do not always have a pro-attitude toward an intrinsic or
relevant instrumental evil. In the context of fantasies, their intensity is not
always disproportionate to their object. Some pedophilic desires and fan-
tasies are vicious, but this is true for many types of desires and fantasies.

Such fantasies are likely vicious on an Aristotelian character-based
theory of vice. This is because on an Aristotelian theory, a virtuous indi-
vidual has those emotions and acts that allow an individual to flourish in
some range of societies (perhaps including his own) and sexually desir-
ing individuals with whom he is not allowed to have sex or who cannot
sexually reciprocate might hinder flourishing. However, the Aristotelian
theory is problematic insofar as it conflicts with intuitions that individual
attitudes and acts are by themselves virtuous or vicious.

Such pedophilic desires and fantasies do not wrong anyone either on
deontic or consequentialist grounds. If every wrong act wrongs someone,
then it is not wrong to enjoy such fantasies. This is because such desires
and fantasies do not always infringe on someone’s claim or make some-
one worse off. Nor are they vicious or irrational.

In chapter 8, I argue that the state should punish a sex-related act only
if it infringes on a moral right, punishing the sex-act-type would max-
imize the good (or, perhaps, the good for some group), and the procedure
by which people are punished respects rights, is reliable, and does not
impose an unreasonable risk. I argue that a practical test for the second
and third conditions is whether the punishment satisfies a cost-benefit
analysis and intermediate scrutiny. Intermediate scrutiny allows the state
to punish an act-type only if (1) the state has a substantive (legitimate and
important) state interest, (2) punishment directly advances that interest,
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and (3) what is punished and the severity of punishment are the least
restrictive alternative. I then argue that given the value in preventing
child rape and incest, both of which are extremely harmful, it seems
plausible that the criminalization of willing adult-child sex passes the
practical tests. I expressed some concern, however, as to whether arm-
chair evaluations of empirical effects are enough to warrant criminal
punishment, let alone significant criminal punishment. This is particular-
ly true given the historical role of such armchair evaluations in other
policy areas.

In summary, then, this book looks at the nature of pedophilia and
whether it should be understood as disease. It also looks at the related
notion of adult-child sex. In particular, it looks at whether such sex is
wrong or vicious and whether it should be criminalized. The book also
explains why adult-child sex is often wrong, bad, or blameworthy and
what we think is negative about many pedophiles and adults who en-
gage in it.
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ONE
Pedophilia and Adult-Child Sex

In order to assess whether pedophilia is pathological and vicious and
whether adult-child sex is wrong, bad, and should be illegal, it is helpful
to have an account of them. This chapter provides such an account.

In the context of pedophilia, here is how I define the key terms.

• Pedophilic Desire: A pedophilic desire is a desire in an adult to have
sex with a child.

• Pedophilia: A person has pedophilia if and only if he has relatively
frequent and intense pedophilic desires.

• Pedophile: A pedophile is someone who has pedophilia.

This definition allows non-pedophiles to have infrequent or weak pedo-
philic desires. Pedophilic desires are distinct from hebephilia, which is
the desire to have sex with pubescent individuals (roughly, ages thirteen
to sixteen).1 The boundaries here are not clear because there is some
evidence that men find youthful women to be sexually attractive (rough-
ly age seventeen) and there is some evidence that many prefer youthful
women to women of other ages.2 Such women are just outside the ordi-
nary range for hebephilic desires and in some cases might not be distin-
guishable. Because of the widespread nature of this desire and because a
similar pattern is found among other primates, it is likely that the desire
for young fertile females is at least in part genetic.

When referring to pedophiles, I shall use the male pronoun. This is
because the vast majority of individuals who engage in pedophilia are
men. One study found 99 percent of child molesters are men.3

The above accounts leave open the way in which the term “child”
should be understood.4 For example, a child might be defined in physical
(specifically pre-pubescent stage), mental, or chronological terms. For the
purposes of pedophilia, a child should be defined in physical terms. To
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see this, consider a seven-year-old who due to a genetic abnormality
looks and sounds like a curvaceous twenty-year-old. We would not label
an adult a pedophile just because he is attracted to her. The same is true if
she also has the mental ability of a seven-year-old. Nor would we think
that an adult is a pedophile just because he is attracted to a developmen-
tally disabled (retarded) twenty-year-old, even if the woman has the
mental age of a seven-year-old. Hence, for the purposes of pedophilia,
“child” should not be defined in terms of chronological age or mental
ability.

Next consider a twenty-year-old who due to a genetic abnormality
looks and sounds like a seven-year-old. We would think that someone is
a pedophile if he is attracted to her and he has relatively frequent and
intense similar desires. An interesting portrayal of a woman who appears
much younger is found in a Law & Order: Special Victims Unit episode that
focuses on a woman with Turner syndrome.5

For the purposes of pedophilia, then, “child” should be defined in
physical terms, specifically in terms of sexual development. In this con-
text, “child” means “human being with prepubescent sexual develop-
ment or the appearance thereof.” Hence, we end up with the following
definition:

• Pedophile: A person is a pedophile if and only if he or she has fre-
quent and intense desires to have sex with individuals who are or
appear to be in a pre-pubescent stage.

An objector might assert that a pedophile is attracted to an individual
with pre-pubescent sexual development or the appearance thereof and
the mind of a pre-pubescent child.6 The objector’s idea is that pedophiles
are aroused by a child’s innocence. This objection seems to get wrong
cases like the twenty-year-old who attracts the same adults who are also
attracted to seven-year-olds who look their age. Both cases of attraction
seem to involve the same arousal pattern. In any case, my analysis (being
less demanding) is compatible with the objector’s account.

This definition differs from clinical and legal definitions. According to
the American Psychiatric Association’s Diagnostic and Statistical Manual of
Mental Disorders, fourth edition, text revision (DSM-IV-TR), pedophilia is
a paraphilic disorder. The essential features of paraphilia are recurrent,
intense sexually arousing fantasies, sexual urges, or behaviors that occur
over six months and that involve nonhuman objects, the suffering or
humiliation of oneself or one’s partner, or children or non-consenting
adults.7 Under the DSM-IV-TR 302.2, the specific criteria for pedophilia
are the following.

1. Over a period of at least six months, recurrent, intense sexually
arousing fantasies, sexual urges, or behaviors involving sexual ac-
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tivity with a prepubescent child or children (generally age thirteen
years or younger);

2. The person has acted on these sexual urges, or the sexual urges or
fantasies cause marked distress or interpersonal difficulty;

3. The person is at least age sixteen years and at least five years older
than the child or children in [the first criterion].8

It should be noted that the DSM definition has an operational feature
because it is in part designed to help medical professionals and others
identify and treat pedophiles rather than setting out necessary and suffi-
cient conditions for pedophilia. This design likely led to the inclusion of
practical considerations.

My definition has several advantages over the clinical definition, al-
though to be fair they fulfill different functions. First, my definition
avoids the six-month period requirement found in the DSM-IV-TR’s first
condition. A pedophile might have recurrent and intense pedophilic de-
sires for three-month periods with three-month periods between them in
which he has little sexual drive and the above definition makes this im-
possible for someone who nonetheless seems to be a pedophile.

Second, unlike the second condition, my definition is compatible with
the notion that a pedophile might have neither acted on his pedophilic
desires nor does it cause him distress or interpersonal difficulty, and this
seems intuitively correct. One can imagine a pedophile who fantasizes
about having sex with children but does not act on it for moral reasons or
because he fears the harsh punishment that would follow were he caught.
Similarly, one can imagine a pedophile, perhaps with a psychopathic
personality, for whom the desires cause neither distress nor interpersonal
difficulty. We can further imagine a psychopath who has the desire but
does not act on it for fear of punishment and yet does not suffer distress
or interpersonal difficulty.

Third, unlike the first condition, my definition does not allow for mere
fantasies with regard to adult-child sex. The fantasy condition is too
broad because not all fantasies are sexual and because a fantasy might
not involve or be connected to the subject being sexually aroused by
adult-child sex. For example, it is at least possible that a person fantasizes
about watching adult-child sex with his gay lover because the lover en-
joys it and it leads to great sex between the lover and the person having
the fantasy.

Fourth, the five-year difference is irrelevant. It is possible that a twen-
ty-year-old looks and sounds like a seven-year-old. Another twenty-year-
old who was attracted to her would be a pedophile even though he
would not satisfy the five-years-older requirement. The sixteen-years-or-
older requirement depends on whether individuals become adults at six-
teen. If this is mistaken, then this minimum age requirement is also mis-
taken.
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Consider, for example, Sweet Sweetback's Baadasssss Song (1971), which
portrays a prostitute having sex with a young towel boy at a brothel. If
the actress playing the prostitute had sex with the boy to make the film
more realistic but did not desire him, then this would not have been an
instance of pedophilic or hebephilic sex because of the absence of desire.

This account does not require that pedophiles be more aroused by
children than adults or that they prefer sex with children rather than
adults. That is, it does not require pedophilia to be a primary sexual
orientation. Sexual preference for children over adults is required for
pedophilia if it is viewed as a type of sexual orientation.9 The idea here is
that our interest is in assessing people who are often sexually aroused by
children regardless of what else arouses them. So, for example, it is pos-
sible for pedophiles to also have paraphilias (for example, fetishism and
sexual sadism).

On an account that differs both from the DSM-IV-TR and mine, the
definition of “pedophile” is a matter of legal convention.

For the purposes of this publication the term “pedophile” when used
will be defined as a significantly older individual who prefers to have
sex with individuals legally considered children. Pedophiles are indi-
viduals whose erotic imagery and sexual fantasies focus on children.
They do not settle for child victims, but, in fact, clearly prefer to have
sex with children. The law, not puberty, will determine who is a
child.10

The above definition, which comes from the U.S. Department of Justice,
has a practical purpose (law enforcement) that likely explains its adop-
tion. This definition makes it arbitrary how the state should define
“child.” Were the state to define Asian women in their twenties as chil-
dren, adults who have sexual relations with them would be pedophiles.
Also, if the law were to change, then a person could go from being a
pedophile to not being one without any change in his intrinsic properties.
Both results are absurd.

In this book, I shall assume the following account of sex.11 A sexual
desire is a distinct and fundamental way of desiring contact with an-
other’s body and the pleasure that such contact brings about. An activity
is sexual if and only if it tends to fulfill the agent’s sexual desire. A sexual
desire is, on the analysis presented here, perverted if and only if the form
of the desire is statistically abnormal (that is, a statistical outlier). If this
account is correct, then sex is not essentially a complex form of interper-
sonal awareness, means of communication, or means to other ends.12

Genital contact is not necessary for sex because of the possibility of paral-
lel sexual acts.13 Consider, for example, cybersex.14 Adult-child sex is sex
involving an adult and a child, with the latter understood in the above
sense.
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In summary, a pedophile is a person who has frequent and intense
pedophilic desires with individuals who are or appear to be in a pre-
pubescent stage. This argument rested on intuitions about sexual desire
for persons who are children but look like adults and for persons who are
not children but look like them. This definition has several advantages
over a clinical definition, although the latter’s defects might be a price for
an operational definition.

Given that our society condemns pedophiles and views them as sick
and perverted, a natural question is whether they are in fact mentally ill.
The next chapter discusses this issue. In particular, it looks into whether a
pedophile’s way of thinking is defective in the way required for mental
illness. This inquiry builds on the above account of the nature of pedo-
philia and adult-child sex.
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TWO
Pedophilia and Mental Disorder

In this chapter, I argue that pedophilia is not a mental disorder. Before
looking at the argument, we might consider why this issue matters. The
moral status of an act is independent of whether it springs from a disor-
der. For example, a hypochondriac who steals medicine to treat himself
acts wrongly even if the theft was motivated in part by his hypochondria.
Responsibility is also arguably distinct from whether a person’s thought
or act flows from a disorder. For example, even if alcoholism is a disorder
that produces an internal compulsion to drink, it still does not follow that
a full-blown alcoholic is not responsible for the harm he causes if he
continues to work as a surgeon or pilot.

The issue of mental disorder matters for four reasons. First, it matters
because it might affect how we think we should respond to pedophiles. If
pedophilia is a disorder, then it is likely permissible to encourage pedo-
philes to get treatment for it, assuming effective treatment is available.
Indeed, on some accounts, it is permissible to coerce people to get treat-
ment if they have committed a crime and the disorder makes it more
likely they will reoffend. Second, if pedophilia is a disorder, then it is
undesirable because it is unhealthy and we want or have a reason to be
healthy. Health is the degree to which all or part of an organism functions
well. It is on the same continuum as disorder, but on the positive side.
Third, if disorders undermine responsibility to some degree, and this is
not obvious, then this is another reason to think pedophilia undesirable.
Fourth, if pedophilia is a disorder, then we should try to eradicate its
causes or ameliorate its effects.

Whether a type of intense and recurrent sexual desire is a disorder is
independent of whether acts based on this desire are wrong, bad, harm-
ful, vicious, or warrant punishment, or whether the agent is morally re-
sponsible for so acting. Consider a person with an antisocial personality
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disorder who is unable to adequately empathize or sympathize with oth-
ers. Were he to embezzle money, on some accounts, he might still have
acted wrongly, badly, etc. and be morally responsible for doing so, even
though his act was causally connected to a disorder. It is not even clear
that a person is never blameworthy for having a disorder or allowing it to
strengthen. On some accounts of akrasia and internal compulsion, a sub-
ject can be in part blameworthy for having them, or for having them to a
certain degree, if he did not take steps to eliminate or weaken the irra-
tional desire and knew, or should have known, that he ought to have
done so. This might be true, for example, for some substance abusers.

In the next part of the chapter, I briefly sketch out an account of a
mental disorder. In the last part, I argue that pedophilia is probably not a
disorder.

PEDOPHILIA AND MENTAL DISORDER

Mental Disorder

Roughly, a disorder is a disease, disability, or injury. On the account I
adopt, a disorder is a harmful dysfunction. More specifically, I will adopt
a modified version of Jerome Wakefield’s theory of disorder.1

A condition is a disorder if and only if the following are true:

1. Criterion #1: Harm. The condition causes some harm or deprivation
of benefit to the subject (or, perhaps, to a relevant third party).

2. Criterion #2: Dysfunction. The harm or deprivation of benefit results
from the inability of some internal mechanism to perform its natu-
ral function, wherein a natural function is a process that is part of
the evolutionary explanation of the existence and structure of the
mechanism.

The harm-condition is a prerequisite for the dysfunction-condition.
Hence, if the relevant harm is not present, then neither condition is met.

The third-party-harm–condition is controversial. It is likely necessary
to explain some disorders currently viewed as mental disorders (for ex-
ample, antisocial, borderline, and narcissistic personalities). On the other
hand, it is not clear that disease should depend on extrinsic facts about a
subject, especially ones that involve his relation to others. The underlying
idea here is that a disorder is a feature of an individual, not a population.
One might wonder whether this includes genetic damage carried by one
person but only likely to harm someone (their child) when two carriers
mate. Consider, for example, Tay-Sachs disease. On this account, such
genetic problems are causes of disorder, but not themselves disorders.

In addition, the harm cannot come about solely from a direct sustain-
ing cause external to the subject. If violent men bash gay males, this by
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itself does not show that male homosexuality is harmful in the sense
relevant for a disorder. The connection between a dysfunction and harm
has to be mediated in certain ways. I discuss this mediation below.

A couple of things are worth noting about the dysfunction-condition.
The failure of an internal mechanism to fulfill its natural function is a
matter of degree. If there is no threshold that separates when the mecha-
nism fails versus when it is merely not performing well, then there might
be conditions that are neither clearly diseased nor healthy.

A change in an individual’s body might inhibit one mechanism and
enhance another. For example, opposable thumbs might reduce tree-re-
lated mobility but increase tool use. The dysfunction-condition might
have to be tweaked to focus on overall reproductive fitness when a condi-
tion enhances one mechanism and inhibits another.

On Wakefield’s account, a mental disorder is a disorder involving a
mental mechanism. This is captured in (2).

A condition is a mental disorder if and only if the following are true:

1. Criterion #1: Harm. The condition causes some harm or deprivation
of benefit to the subject (or, perhaps, to a relevant third party).

2. Criterion #2: Dysfunction. The harm or deprivation of benefit results
from the inability of some mental mechanism to perform its natu-
ral function, wherein a natural function is a process that is part of
the evolutionary explanation of the existence and structure of the
mechanism.

This theory is superior to its main rivals.
Wakefield requires that the harm or deprivation of benefit to the per-

son be judged by the standards of the other person’s culture. I reject this
requirement. First, it makes disorders culturally relative. Thus, if two
doppelgangers live in different cultures, it is possible that one has a dis-
order and the other does not even though they are qualitatively identical.
Second, in some cases, this prevents cultures from being mistaken about
whether something meets this condition. For example, if a culture mista-
kenly judges lesbianism to be intrinsically harmful, then lesbianism satis-
fies the harm-condition, regardless of whether it is actually harmful. Sim-
ilarly, a violent culture might judge psychopathy not to be a harm-and-
benefit-deprivation and it intuitively seems possible that the culture is
wrong. Third, there is an issue as to the level of cultural judgment. The
culture might judge certain things (for example, pain) as harmful and
then be mistaken about whether a condition (for example, lesbianism or
psychopathy) causes it. Eliminating the culture-relative-judgment re-
quirement eliminates these concerns.

Let us briefly review the argument for the above theory. One type of
disorder theory is value-free. The dominant version focuses on biological
dysfunction. This dysfunction is identified either in terms of statistical
deviance, biological disadvantage, or natural function.2 The biological-
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dysfunction theory has several advantages. It links the notion of health to
physiological processes, allows for an intersubjective understanding of
health, prevents it from being dependent on what individuals or groups
desire, and distinguishes it from features of well-being that are separate
from physiological processes. However, the specific versions (statistical
deviance, biological disadvantage, or natural function) of the pure dys-
function theory fail and hence it fails.

The first version, statistical-deviance theory, fails because a statistical-
ly deviant feature is not always a disorder and a disorder can be statisti-
cally frequent. For example, high intelligence is statistically infrequent
and not a disorder. Also, tooth decay can be statistically frequent.

The second version, biological disadvantage theory, holds that a dis-
order is an intrinsic condition that reduces longevity or fertility. One
problem is that there are disorders that are intrinsic conditions and do
not have these effects. Consider, for example, chronic pain and certain
types of mental illness that do not decrease longevity or fertility. Even if
there were no such disorders, they are possible. Also, even when a person
is restored to normality in longevity and fertility, it does not follow that
his disorder goes away. The biological disadvantage theory also runs into
trouble when a physiological condition enhances survival at the expense
of reproduction or vice versa. On some accounts, longevity is a subordi-
nate goal of natural function to reproductive fitness.3 This is true even if
evolution focuses on populations as well as individuals because, then,
population’s longevity is a means to reproductive fitness.

It is not clear that the third version, natural-function theory, is distinct
from the biological-disadvantage theory. In any case, the natural-function
theory fails because the failure of a natural function that is not harmful
need not be a disorder. For example, if a tonsil fails and this does not
produce any harm, this is not a disorder. The failure might produce some
harm, for example, increased risk of sore throat, but it need not and this is
all that is needed for the point here.

A second type of disorder theory is the family of pure value-laden
theories. This version is value-laden because it focuses on what is wrong,
bad, or bad for someone. Among the common versions are theories that
focus on harm and internal sustaining causes that are harmful or increase
the risk of harm.

On the first version, harm theory, a disorder is a condition that is
harmful or brings about harm. On variants of the theory, a disorder is an
undesirable condition or, perhaps, an undesirable intrinsic condition.
Something is undesirable if it is bad for the subject or socially disvalued.
Both judgments rest on value-judgments. Given the socially disvalued
condition, this makes disorders culturally relative and this is counterin-
tuitive. Also, some variants of this theory are overinclusive because con-
ditions like criminality, poverty, and bad luck are undesirable conditions,
but not disorders.
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On the second version, internal-sustaining-cause theory, a person has
a disorder if he has a condition other than his rational beliefs and desires,
such that he is suffering or at an increased risk of suffering an evil (for
example, pain) in the absence of an external-direct-sustaining cause.4 The
sustaining-cause condition ensures that this account focuses on physio-
logical conditions rather than external forces. For example, it rules out
black skin being a disorder even if it leads to Ku Klux Klan–related evils
because the cause of these evils is an external-direct-sustaining cause. The
model has an objective criterion because it focuses on the objective fact
regarding the chance of death, pain, and so on, and the presence of a
direct sustaining cause. It also has a value-laden criterion because it men-
tions suffering an evil and because values determine what beliefs and
desires are rational. This theory is inferior to Wakefield’s because it has
too little focus on biological dysfunction. For example, in deciding
whether homosexuality, deafness, and some types of hypomania are dis-
orders, it seems relevant to separate out the issues of biological failure
and harm. It is possible that homosexuality, deafness, and some forms of
hypomania involve the inability of some mental mechanism to perform
its natural function and yet they do not make life go worse for people
with these conditions. It is even possible that they make such people’s
lives go better, perhaps by causing them to be a part of a warm-and-
loving community. If the rationality-condition collapses into the harm-
and-benefit-deprivation–condition, then the second version approxi-
mates Wakefield’s theory.

If the sustaining cause version does approximate Wakefield's theory,
there is the following test for a mental disorder: a condition is a disorder
if and only if it involves harmful dysfunction. Harmful dysfunction is
filled out in terms of the harm- and dysfunction-conditions listed above.
Because much of the literature on pedophilia focuses on disease and
because it is not an injury, in what follows I will use “disease” and “dis-
order” interchangeably.

ON WHETHER PEDOPHILIA IS A DISORDER

Here is my argument that pedophilia is not a mental disorder.

(P1) If pedophilia does not satisfy both the dysfunction- and harm-
conditions, then it is not a mental disorder.
(P2) Pedophilia does not satisfy the dysfunction-condition.
(C1) Hence, pedophilia is not a mental disorder. [(P1), (P2)]

I will also argue that pedophilia fails to satisfy the harm-condition, al-
though this is not necessary for it to avoid being a mental disorder.
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Premise (P1) (If pedophilia does not satisfy both the dysfunction- and harm-
conditions, then it is not a mental disorder.)

Premise (P1) rests on the assumed notion of a disorder.

Premise (P2) (Pedophilia does not satisfy the dysfunction-condition.)

Premise (P2) rests on the following. First, if a mental mechanism has a
dysfunction, then it fails to perform its natural function. Pedophilia does
not involve a mental mechanism in the subject failing to perform its natu-
ral function. A natural function is a function that is part of the evolution-
ary explanation of the existence and structure of the mechanism.

There are several reasons to believe that pedophilia has an evolution-
ary explanation.5 In evolutionary terms, one would expect thoughts or
behaviors that are selected for by evolution or associated with conditions
that are so selected to be (1) widely held by (or done by) human beings
today, (2) held by (or done by) human beings across history and cultures,
and (3) held by (or done by) apes. This is because a feature in human
beings that significantly frustrates reproductive fitness would likely be
selected against, whether directly or indirectly. If a feature is so wide-
spread, then it probably has some connection to fitness-enhancing genes,
however indirect. All three conditions are present to some degree with
respect to pedophilia even though the exact degree is controversial.

Satisfaction of the three conditions is evidence of a connection of ped-
ophilia to fitness-enhancing genes. In cases where we know the relevant
mechanism and we know that some widespread condition is dysfunc-
tional, the satisfaction of the three conditions does not provide us good
reason to believe that the condition is connected to such fitness-enhanc-
ing genes. Examples of such an evidentiary override include cancer and
tooth decay.

There is currently no quantifiable threshold that sets the specific level
at which a condition is not a dysfunction. Rather, the judgment here is a
crude one that judges the relative distance of a condition from paradig-
matic dysfunction and natural function. For example, one might consider
whether pedophilia is closer to paradigm dysfunction (for example,
schizophrenia or Alzheimer’s) or paradigm function (for example,
heterosexual sexual desire for healthy, fertile women). This closeness test
suggests that some conditions might be in the grey area.

The evidence for pedophilia being widespread rests on self-reports
and penile responses. In one study of two hundred university males, 21
percent reported some sexual attraction to small children, 9 percent re-
ported sexual fantasies involving children, and 5 percent reported having
masturbated to sexual fantasies of children.6 Another study of 280 stu-
dents found that 22 percent of males and 3 percent of females reported
sexual attraction to a child.7 Various studies have found that a significant
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group of the male population has pedophilic penile responses.8 It is also
worth noting that studies found that 9 percent of university male stu-
dents described having sexual fantasies involving children and roughly 5
percent to 7 percent of males reported some hypothetical likelihood of
having sex with children were no one to know and were there no punish-
ment.9

Both types of studies have come under criticism. Ron Langevin argues
that the first self-reported study (Briere and Runtz), properly interpreted,
found that only 4 percent of undergraduate males report some attraction
to children. He also notes that there are problems with the reliability of
phallometric testing.10

Langevin’s criticisms are unconvincing. Multiple studies have found
that 12 percent to 32 percent of community and college samples of men
have reported sexual attraction to children or exhibited penile response
to pedophilic stimuli.11 This is understood as studies of men in normal
populations who have not molested children. One researcher concluded
that arousal to pedophilic stimuli does not always accompany pedophilic
behavior.12 In Hall et al.’s study, 20 percent of normal male subjects self-
reported pedophilic interest and roughly 25 percent exhibited penile
arousal to pedophilic stimuli that equaled or exceeded arousal to adult
stimuli.13

Adult-child sex has occurred across cultures. Adult-child sex occurred
in Hawaiian history and Polynesia.14 Male-boy anal intercourse occurred
in the Siwans (Siwa Valley, North Africa).15 In Tahiti, prepubertal fe-
males were publicly sexually active with adults in the early 1800s.16 Sexu-
al practices between men and boys also occur in New Guinea in the Etoro
and Kaluli.17 In the Etoro of New Guinea, from about age ten, boys
would have oral sex regularly with older men to facilitate the boys’
growth.18 In Melanesian societies (societies located in the West Pacific
around Papua New Guinea, Fiji, and the Solomon Islands) it is com-
mon.19 The presence of a sex practice in less modern cultures is note-
worthy because these are likely more similar to conditions under which
human beings evolved than current developed societies.

Such sex also occurred in less exotic places and times. In medieval
times it was not uncommon for men to be married to women as young as
ten.20 Adult-child sex was an accepted practice in China, Japan, Africa,
Turkey, Arabia, Egypt, and the Islamic areas of India.21 It was also com-
mon and accepted in ancient Greece. Even in England the age of consent
was ten until the late 1800s and was only abolished because of concerns
about prostitution.22

Pedophilia is distinct from adult-child sex. In animals, however, it is
reasonable to use the latter as evidence of the former. This is not to say
that it is strong evidence. Adult-child sex occurs in bonobos.23 Bonobos
are closer to humans genetically than any other animal group, including
chimpanzees.24 It also occurs in other animals.25
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Alan Dixson argues that primates do not exhibit pedophilia in the
same way that human beings do. He appears to view pedophilia, in this
context, as a marked, and often exclusive, sexual preference for children
as sex partners, often accompanied by an inability to form adult sexual
relationships with adults.26 Also, in animals, adults tend to limit penetra-
tion and ejaculation to contact with mature females, that is, to procreative
sexual activities.27 However, sexual preference for children over adults is
not essential to pedophilia.28 Nor is penetration or full-blown ejaculation
essential to it.

There is also likely a genetic role in predisposing individuals to be
attracted to children.29 The most common onset of pedophilia is during
adolescence and pedophiles often have sex with children before the ped-
ophiles are fifteen.30 By itself, this does not show that pedophilia is com-
patible with natural functions, because disorders can have genetic causes.
For example, sickle-cell anemia also has a genetic origin.

A proponent of pedophilia as a disorder might claim that the absence
of pedophilia is even more widespread, so the argument could cut in the
opposite direction. However, its widespread presence today and across
different times and cultures (especially primitive ones), and in our closest
animal cousins suggests that it is not strongly selected against by past
evolutionary forces. This is enough, prima facie, to prevent it from being
a biological dysfunction.

Were pedophilia associated with other diseases, it would be evidence,
albeit weak evidence, that pedophilia frustrated a natural function, how-
ever, indirectly. This is because, in general, diseases involve dysfunction
and so anything that is connected to diseases (perhaps as a cause, effect,
or sharing one of these) is connected to dysfunction. Kenneth Zucker
points out that associated factors are irrelevant to whether pedophilia by
itself is a mental disorder.31 Even if this is correct, association with men-
tal disorders might still be some evidence of dysfunction.

The evidence about association with disorders and undesirable traits
is mixed. On the one hand, some studies found that pedophiles have
been found to be normal on the major personality dimensions, particular-
ly on the two that are clinically relevant.32 On the other hand, other
studies have found that pedophiles have lower IQs than average, low
self-esteem, and emotional immaturity.33 Other studies and literature re-
views have found that it is common for them to suffer another psychiatric
or personality disorder.34

The studies on the differences between incarcerated pedophiles and
other incarcerated people varied with the study. Child offenders had
higher scores on scales related to neuroticism, psychoticism, and social
introversion. The study’s authors interpreted this as reflecting differences
in interpersonal relations and social alienation and a higher degree of
trait anxiety with anger and lower degree of self-esteem.35 Pedophiles in
residential outpatient programs had a higher rate of depression or anxie-
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ty.36 However, as Richard Green points out, the direction of the causal
arrow between pedophilia and the psychiatric problems accompanying
pedophilia is unclear.37 The social consequences of pedophilia might ex-
plain the accompanying problems.

I am unable to find any evidence as to whether pedophiles have a
lower level of reproductive fitness than others, although the lower IQ and
emotional immaturity might make them less able to attract or retain part-
ners with whom to reproduce. In general, lower IQ correlates with a
higher rate of poverty, dropping out of school, unemployment, injury,
divorce, out-of-wedlock births, welfare usage, and criminality.38 If these
lessen an individual’s level of reproductive fitness, then it is plausible
that pedophiles have a lower level of reproductive fitness.

It is worth noting that gays also have a lower level of reproductive
fitness. In one study, only 38 percent of heterosexual couples did not
have children, while 78 percent of lesbian couples and 90 percent of gay
couples did not have children.39 Gays also have higher rates of mental
disorders than non-gay populations.40 Gay men are four times more like-
ly to suffer depression than straight men.41 Laumann et al. found that
homosexuals were less likely than heterosexuals to say they were ex-
tremely or very happy (60.8 percent versus 46.7 percent) and more likely
to say they were fairly unhappy or unhappy most of the time (19.5 per-
cent versus 11.5 percent).42 It is not clear whether the greater depression
level and lower happiness level count as harm because it is not clear the
degree to which these effects result from homosexuality, as opposed to
bigotry or some other external cause, and whether homosexuality is a
contingent feature of people who are currently gay.

To the extent that homosexuality is not a mental disorder, the combi-
nation of higher rates of associated mental disorders and a lower level of
reproductive fitness is not sufficient evidence for dysfunction. Alterna-
tively, it might be that homosexuality is a biological dysfunction, but not
a harmful one. Given the lower level of happiness and higher level of
depression in gays, the latter is unclear.43 Perhaps a proponent of the
notion that pedophilia is a disorder might claim that the unhappiness of
gays has an external sustaining cause (irrational homophobia) not
present in pedophiles. If some argument along these lines cannot be sup-
ported, then there is a concern about whether a plausible theory of dis-
ease that categorizes pedophilia as a disorder will similarly categorize
homosexuality.

In conclusion, while the evidence is mixed, it appears that on the
whole pedophilia does not satisfy the dysfunction-condition for a mental
disorder. On Wakefield’s theory, if a mental mechanism has a dysfunc-
tion, then it fails to perform its natural function. A natural function is a
function that is part of the evolutionary explanation of the existence and
structure of a mechanism. In evolutionary terms, one would expect
thoughts or behaviors that are selected for by evolution or associated
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with conditions that are so selected to be (1) widely held by (or done by)
human beings today in our culture, (2) held by (or done by) human
beings across cultures and history, and (3) held by (or done by) apes. If a
feature is so widespread, then it probably has some connection to fitness-
enhancing genes, although the connection might be indirect. While it is
unclear whether all three conditions are present to a sufficient degree,
condition (1) is particularly controversial, and the second two indices are
likely present.

In some accounts where pedophilia was associated with other dis-
eases, it might be evidence, albeit weak evidence, that pedophilia frus-
trated a natural function, perhaps indirectly. This is because, in general,
diseases involve dysfunction and so anything that is connected to dis-
eases (perhaps as a cause, effect, or sharing one of these) is connected to
dysfunction. That it is evidence is controversial, because it might be
thought mistaken to count a condition as itself a disorder merely because
it is associated with another disorder. There is some evidence, albeit
mixed evidence, that pedophilia is associated with other mental disor-
ders and other undesirable traits.

More on Premise (P2) (Pedophilia does not satisfy the harm-condition.)

Premise (P2) also rests on the following. If something is a relevant
type of harm, then an internal condition causes the person a harm or
deprivation of benefit. It is unclear whether this criterion is met.

Harm is a setback to someone’s interest.44 The harm-condition usually
focuses on harm to the subject. This is Jerome Wakefield’s interpreta-
tion.45 Some mental disorders are by themselves harmful to the subject.
For example, depression and anxiety disorders are by themselves bad for
those who have them. A non-essential feature of a depressive personality
disorder is usual mood dominated by dejection, gloominess, cheerless-
ness, joylessness, and unhappiness.46 Generalized anxiety disorder in-
cludes clinically significant distress and excessive anxiety and worry.47

There is little evidence that pedophilia is bad for the pedophile in this
way. Other disorders might be harmful via external sustaining causes.
For example, were some criminality to have a genetic linkage and were it
to bring harm via conviction, incarceration, and unemployment, the ge-
netic origin might be a cause of a disorder even though the harm has an
external cause.48

On some accounts, pedophilia is bad for a subject because it blocks an
objective-list good. An objective-list good is one that is good for an indi-
vidual regardless of whether it brings him pleasure or whether he wants
it.49 Examples might include true beliefs, agency, and virtue.50 These
accounts fail if, as I believe, there are no objective-list goods. They also
fail if pedophilia does not block these goods.
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The harm cannot come about solely from a direct sustaining cause
external to the subject. For example, if in the United States in the 1960s
gays were frequently isolated, discriminated against, beaten, or killed by
people who disapproved of their lifestyles, then being gay was harmful,
but not in the way required for disease. Whether this is because the harm
had an external sustaining cause or because its cause was irrational de-
pends on the particular theory of a disorder.

I have not been able to locate any data that show that pedophiles have
less pleasure than others. One might expect that they would because they
are less able to act on their desires. Elsewhere Robert Spitzer and Jerome
Wakefield assume that pedophilic desires are harmful because the de-
sires are either frustrated or harm children, but present no evidence for
these claims.51

Even were there evidence of such frustration, it is unclear whether the
mere frustration of desires is sufficient to make something harmful, at
least in the relevant sense. Consider a woman with a strong sex drive
who is a lesbian in the Middle East. In her country, there is little opportu-
nity for lesbian sex. Perhaps this is because such sex is criminally punish-
able and considered a sin. She might be extremely sexually frustrated, but
intuitively this is not enough to show that her lesbianism is harmful in
the sense required for a mental disorder. This is because the frustration,
which is a harm, is the result of others’ choices, rather than the condition
itself. On the other hand, we might think that mental disorders focusing
on antisocial, borderline, and narcissistic personalities are mental disor-
ders because they tend to bring conflict with others and that conflict
makes people with those traits unhappy. The American Psychiatric Asso-
ciation’s fourth edition of Diagnostic and Statistical Manual of Mental Disor-
ders takes this view. If we limit harm to frustration caused by others’
rational attitudes toward persons with these traits (or the behaviors that
characterize them), then much rests on whether a population’s attitudes
toward those who have the trait in question are rational.

There is a concern that a major role for the rationality of a population’s
attitudes and treatment of a behavior makes what appears to be a scien-
tific notion (mental disorder) depend on moral and policy facts. For ex-
ample, whether homosexuality is a disorder would depend in part on
whether belief in God is rational, whether the Bible reliably indicates
what God permits, whether the Bible condemns homosexual acts, and so
on. This is unavoidable if the harm-condition for a disorder depends on
whether the external cause of the harm reflects rational attitudes in oth-
ers. If this is correct, then moral and policy factors are part of what makes
something a mental disorder. For example, they explain why some of the
personality disorders (for example, antisocial personality disorder), para-
philias (for example, fetishism and sexual sadism), and hypomania are
disorders. Aside from irritability and aggressiveness in dealing with oth-
ers, the criterion for antisocial personality disorder does not indicate that
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the disorder makes the subject unhappy.52 The same is true for paraphil-
ias, which are recurrent, intense arousing fantasies, sexual urges, or be-
haviors involving nonhuman objects, the suffering or humiliation of one-
self or one’s partner, or children or other unconsenting persons that occur
over a period of at least six months.53 This includes pedophilia.

On this account, whether pedophilia is a disorder depends on wheth-
er a population’s disapproval of it is rational. This in turn might depend
on whether pedophilic desires are wrong, bad, vicious, harmful, or ineffi-
cient. Alternatively, it might be related to whether adult-child sex has any
of these features. The rationality of disapproval gets more complex if we
relativize disapproval to various factors, such as the dominant values in
society versus correct values and to facts versus believed facts.

Some empirical estimates of the pedophilia-related facts differ sharply
from what many people believe. Judith Levine states that despite the
widespread fear of stranger-pedophiles, more than half and on some
accounts almost all child sexual abuse occurs with their family members
or parental substitutes. She states that child-sex crimes against strangers
are rare, although incest is common.54 Also, contrary to popular belief,
Levine states that the vast majority of criminal-pedophiles do not ravage
small children. Rather, they look at child pornography. They’re not even
true pedophiles in that their desired objects are adolescents. They’re
hebephiles.55

It is unclear whether the rational disapproval should attach to the
facts or to what people believe are the facts. The former is more plausible
as we think it irrational to have or act on beliefs that are systematically
false. On the other hand, we often blame people for not taking rational
precautions even when all they had were anecdotes about a threat.

There is also a question as to whether the harm-condition is satisfied if
the condition leads to harm to others. The concern here is that disease
intuitively seems to be bad for the subject, but this interpretation of the
harm-condition shifts the focus to others. On this account, a disorder is
one that can harm society rather than the subject. Such a shift might be
necessary to explain why psychopathy, sociopathy, borderline personal-
ity, etc. are mental disorders. On some accounts, harmless adult-child sex
(assuming there is any) is not wrongful.56 This is obviously controversial
and has been challenged by a number of theorists on the grounds that
such sex is unconsented to, fails various hypothetical consent conditions,
or is exploitative. The consent theory has been criticized because it is
irrelevant because children cannot consent. We make them do things all
the time. Sometimes they are willing and, depending on the account, this
might be an analogue to consent. The hypothetical consent theory has
been criticized in that such consent is evidence of a permission-granting
factor rather than consent itself. The exploitation condition has been criti-
cized because it is not obvious that when such sex involves a willing child
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participant it usually, let alone always, involves an unfair distribution of
the benefits of such sex.57

Let us assume that grounds other than harm do not explain why such
sex is wrong, although this is obviously extremely controversial. Let us
consider whether adult-child sex is harmful to children. This is not a
direct consideration of pedophilia because not all pedophiles have such
sex and not all people having such sex are pedophiles. Nevertheless, if
such desires are bad for children and society, it is likely because it leads
to such sex.

If the agent harms someone and the harm could have been avoided,
this is evidence that he is bringing about worse results than he otherwise
could have. Adult-child sex might be thought to cause either short-term
or long-term harm to the child. The short-term harm is less likely when
children are willing participants and their willing participation results
from their preferences. However, this is not enough to show that it is
unlikely. In addition, long-term harm is generally what matters. Children
are constantly made to do things that harm them in the short term be-
cause of their or others’ long-term interests. For example, they are yelled
at or are made to go to the dentist. This is harmful in the short run
because it temporarily makes them unhappy.

In addition, if adult-child sex involving willing children does not pro-
duce long-term harm, then harm does not make such sex wrong. There is
some evidence for this, albeit controversial evidence. Researchers in the
area, Bruce Rind and Philip Tromovitch drew the following conclusion.

We found that, contrary to the implications and conclusions contained
in previous literature reviews that were focused on biased samples, in
the general population, CSA [Child Sexual Abuse] is not associated
with pervasive harm and that harm, when it occurs, is not typically
intense. Further, CSA experiences for males and females are not equiv-
alent; a substantially lower proportion of males report negative effects.
Finally, we found that conclusions about a causal link between CSA
and later psychological maladjustment in the general population can-
not safely be made because of the reliable presence of confounding
variables. We concluded by cautioning that analysis at the population
level does not characterize individual cases. When CSA is accompanied
by factors such as force or close familial ties, it has the potential to
produce significant harm.58

The authors found that in terms of the long-term effects of childhood
abuse on college students, 74 percent of males and 41 percent of females
found the experience positive or neutral.59 In addition, they also found
that this might overstate the harm caused to females by willing sexual
participation because there is some evidence that most of the female CSA
was unwanted.60 Other researchers have found that once other variables
are controlled for, such as emotional neglect, physical and psychological
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abuse, and family disruption, the relationship between CSA and malad-
justment disappears.61

Note Rind and his fellow researcher’s studies were extremely contro-
versial. They have come under criticism on a number of grounds. One
criticism of Rind et al., “A Meta-Analytic Examination of Assumed Prop-
erties of Child Sexual Abuse Using College Samples,” was that the study
was too dependent on a single-source and outdated data set.62 Second,
the study was criticized because it included unpublished data. Third, the
study used a biased data set because it focused on college students who
are in general high functioning.63 Fourth, because children can’t consent
to sex, Rind et al.’s analyses involving the consent variable were mean-
ingless and morally questionable.64 Fifth, the studies pooled together
used different definitions of sexual abuse.65 Sixth, some people argued
that meta-analysis is dubious, at least in the way that Rind et al. used it.66

Seventh, it was alleged that the point of the article was to allow men to
rape male children.67 For a defense of Rind et al. against these criticisms,
see a most helpful article by Scott O. Lilienfeld.68

Other reviews have found that CSA correlates with psychological
problems, causes them, and these problems occur pervasively for those
who have experienced CSA.69 In addition, note that on the study’s own
terms, roughly three-fifths of females and one-fourth of males reported
some sort of long-term negative reaction. Thus, the sex does appear to be
harmful at least in some cases, although it is unclear to the degree that
this is true of willing participants.

Also, as the authors point out, there are problems with the definition
of CSA because it was based on moral and legal criteria rather than
empirical or phenomenological ones. While this chapter discusses some
of the harms that often accompany some adult-child sex below, much of
it likely involves unwilling sex. Even so, there might well be reason to
wonder whether the various studies cohere. If the reader finds this study
unconvincing, and many people do, then this is a good reason to view
adult-child sex, and perhaps the pedophilia that sometimes causes it, as
harmful to someone beside the pedophile. If one further assumes that a
condition that is harmful to others satisfies the harm-condition for a men-
tal disorder, pedophilia likely satisfies the harm-condition for a mental
disorder. Perhaps a more limited conclusion is in order: pedophilia lead-
ing to adult-child sex satisfies the harm-condition.

There are other studies that purport to show that adult-child sex with
willing child participants is in general not harmful to children.70 There
are also anecdotal accounts from college students who as children had
participated in adult-child sex and who report positive or neutral reac-
tions toward it.71 The conflict of studies is enough to show that there is a
good reason to suspend judgment on the question of whether the harm-
condition is satisfied.



Pedophilia and Mental Disorder 21

Victims of child abuse experience the greatest psychological damage
when the abuse occurs from force, genital contact, or father figures (for
example, family members, priests, or coaches).72 The effects of abuse ap-
pear to vary greatly, with some victims being quite resilient and others
being severely injured.73 Children who suffer long-term abuse by pedo-
philes are significantly more likely to have a series of disorders, including
affective disorders (for example, depression), anxiety disorders (for ex-
ample, post-traumatic stress disorder), eating disorders (for example, an-
orexia in females), substance-abuse disorders, and to make serious at-
tempts at suicide.74 These children also have problems with long-term
intimacy and feelings of guilt and shame over their role in the incident.75

They also have a lower level of education and higher frequency of unem-
ployment, although it is unclear if this is explained by other factors.76 It is
unclear to what degree these studies focus on unwilling participants.

Even if adult-child sex were found to be harmful, we might want to
distinguish between convention-independent and convention-dependent
harm. The latter involves harm that comes about only because society has
adopted certain attitudes or practices. Consider, for example, Palmore v.
Sidoti, 466 U.S. 429 (1984). In this Supreme Court case, a white woman
who had married a black man and lived with him in the South was in a
child-custody dispute with her ex-husband. The trial court ruled in favor
of the ex-husband on the basis that in a racist atmosphere the child would
likely be harmed by social stigmatization. The Supreme Court reversed
on the ground that in the Constitutional context, this harm ought not to
be given significant weight in deciding whether the mother should lose
custody. If a similar approach is used in deciding what harms count or
what weight to be given harm, then the correctness of the conventional
rejection of adult-child sex must be assessed before its costs and benefits
can be weighed out. If the badness of harm counts against an act even if
the harm is caused by mistaken or vicious attitudes, then this distinction
is irrelevant.

As mentioned above, the view of adult-child sex varies between times
and places. This variation does not establish that such sex is not harmful
or that, if it is harmful, the harm is convention-mediated; rather it is to
suggest that these are empirical issues and that even our current data
might be culture-specific.

Adult-child sex might bring about long-term harm because it encour-
ages the rape or exploitation of unwilling children. In the absence of data,
this sort of claim is hard to assess. In the area of pornography, there is a
debate as to whether pornography makes rape more or less frequent.
There is at least some evidence that pornography is a substitute for
rape.77 Assessing this claim about adult-child sex requires data and I am
unaware of any on the topic. Furthermore, even if there is some encour-
agement in some cases, this does not explain why adult-child sex is
wrong in those cases in which there is no encouragement of rape or in



22 Chapter 2

which the general encouragement-effect is outweighed by benefits to one
or both participants. It also doesn’t explain the wrongness of adult-child
sex in terms of what the adult does to the child participant, although this
is not part of a general analysis of harm-to-others analysis.

In conclusion, then, it is unclear whether adult-child sex is harmful in
a way necessary for a mental disorder. First, it is not clear that it always
causes either short-term or long-term harm, particularly when the focus
is on adult-child sex with willing participants. Nor is it clear that it usual-
ly causes such harm. Second, if it is harmful, it is not clear whether the
harm comes solely from mistaken or vicious attitudes in society. If it
does, then it is convention-mediated harm. This is analogous to the social
stigmatization that used to accompany having mixed-race parents as in
Palmore v. Sidoti (1984). It is not clear whether such harm shows pedophil-
ia or other desire for adult-child sex to be a disorder or merely shows
society’s response to be wrong.

If one views harm-based theories as focusing on an act’s expected
outcome, then the harm also depends on various facts that are difficult to
ascertain. That is, without some assessment of the magnitude of cost if
things go poorly, benefit if things go well, or the probability of each
occurring, focusing on expected outcome is pure guesswork. There are
also description issues that plague expected-outcome theories. For exam-
ple, consider a teacher-pedophile in Calcutta has sex with a bright home-
less girl with whom she is empathetic because the teacher had herself
been a homeless girl in Calcutta. To assess the expected outcome, we
would need to know whether the probability is for all adult-child sex, all
adult-child sex in Asia, all adult-child sex in Calcutta, all lesbian adult-
child sex in Calcutta, all lesbian adult-sex in Calcutta involving an empa-
thetic adult, etc. If there is no reason to privilege one description over
another, and it is hard to see what that reason would be, then expected-
outcome theories fail to get off the ground.

The argument that pedophilia is a mental disorder in part because it
leads to expected harm is problematic. First, it is not clear that the ex-
pected outcome is harmful, at least when the sex involves willing partici-
pants. Second, expected-harm theories themselves might be doubted.
This is in part because of problems in identifying the relevant description.
This is also in part because it is not clear why the expected outcome,
rather than the actual outcome, should make an act right or wrong. Ex-
pected outcome does intuitively appear to matter with regard to the
agent’s blameworthiness, but not the status of his act. Third, if the ex-
pected harm is convention-mediated, then it is unclear whether the act is
wrong or whether society’s response to it is wrong.

Hence, it is unclear whether pedophilia satisfies the harm-condition.
There is little evidence that pedophiles have less pleasure than non-pedo-
philes or that pedophilia by itself causes them to suffer. On some ac-
counts, the relevant harm-condition includes harm to others, specifically
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children. However, it is unclear what type of pedophilic acts should
ground judgments about this type of harm (for example, all adult-child
sex or only those with willing participants) and for some types the harm-
fulness or expected harmfulness of it is unclear. In short, while the data
are mixed, premise (P3) is at least as likely, and probably more so, than its
denial.

CONCLUSION

In this chapter, I provided a two-part framework to determine whether
pedophilia is a mental disorder. Following Jerome Wakefield, I adopted
the following framework.

A condition is a mental disorder if and only if the following are true:

1. Criterion #1: Harm. The condition causes some harm or deprivation
of benefit to the person (or, perhaps, to a relevant third party).

2. Criterion #2: Dysfunction. The harm or deprivation of benefit results
from the inability of some mental mechanism to perform its natu-
ral function, wherein a natural function is a process that is part of
the evolutionary explanation of the existence and structure of the
mechanism.

I argued that it is not clear that pedophilia satisfies the dysfunction-
criterion. If a mental mechanism has a dysfunction, then it fails to per-
form its natural function. A natural function is an effect that is part of the
evolutionary explanation of the existence and structure of the mecha-
nism. There are several reasons to believe that pedophilia has an evolu-
tionary explanation.

In evolutionary terms, one would expect thoughts (or behaviors) that
are selected for by evolution or associated with conditions that are so
selected to be widely held (or done) by human beings in our culture, by
humans in other cultures and times, and by apes. This is because a fea-
ture in human beings that significantly frustrates reproductive fitness
would likely be selected against, whether directly or indirectly. If a fea-
ture is widespread and persists over evolutionary development, then it
probably has some connection or compatibility with fitness-enhancing
genes, however indirect. All conditions are present to some degree, al-
though there is less evidence for pedophilia being widespread in our
culture than its occurring across cultures and times and in apes. In the
end, there is evidence from this criterion, but it is not strong evidence that
pedophilia is not a dysfunction.

It is also unclear whether pedophilia satisfies the harm-criterion.
There is little evidence that pedophiles have less pleasure than non-pedo-
philes or that they suffer because of pedophilia by itself. They might
suffer because they are unable to act on their desires or because they are
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punished severely when they do. Either might be the relevant harm if
their inability to act on their desires or tendency to be punished reflects
the rational preferences of members of their population. Whether the
harm is relevant thus depends on whether others’ responses are rational
and this in turn depends on moral issues. On some accounts, the relevant
harm is harm to others, specifically children. However, it is unclear what
type of pedophilic acts should ground judgments about this type of harm
(for example, all adult-child sex or only those with willing participants)
and for some types the harmfulness or expected harmfulness of it is
unclear. At least some of the studies cast doubt on whether adult-child
sex with willing child participants is always or usually harmful. The
limited and controversial data on long-term harm suggests that there is
evidence for this criterion, but again it is not strong.

Even if pedophilia is not a mental disorder, adult-child sex might still
be wrong and the desire to engage in it vicious. That the issue of sanity is
distinct from issues of wrongness and vice can be seen in that plenty of
sane people commit violent and hateful acts such as rape and battery.
Many more want to do these things but don’t. Like those who attack
others, their thoughts are vicious. Perhaps those who engage in adult-
child sex also think and act wrongly and have vicious desires. In the next
five chapters, we explore these issues.

Table 2.1 summarizes these findings.
Table 2.1.

Criterion Test Result
Dysfunction Unclear1. Mental mechanism

fails to perform its 1. Some evidence that evolution has not
natural function. strongly selected against it.

2. Natural function is 2. Unclear whether it lessens reproductive
identified by the fitness.
mechanism’s
evolutionary
explanation.

Harm Mental condition brings Unclear
about harm. 1. Harm to self is unclear. There is little

evidence on whether it harms the
pedophile’s well-being and also unclear
whether disapproval- and punishment-
related harm is relevant.

2. Harm to others is unclear. Pedophilic
acts harm unwilling children. In cases of
willing participants, it is less clear.
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THREE
The Wrongness of Adult-Child Sex
Involving Willing Participants and

Non-Forward-Looking Reasons

THE NATURE OF ADULT-CHILD SEX

In this chapter, I argue that it is not clear that adult-child sex between
willing participants is necessarily, invariably, or even probably wrong
from a non-forward-looking perspective. That is because in cases of will-
ing participants, it does not invariably involve right-infringements, fail-
ure to satisfy counterfactual consent, exploitation, or an incorrect motiva-
tion. In the following two chapters, I discuss consent and exploitation
because these notions and their moral role are closely related to the dis-
cussion in this chapter.

When considering the moral status of adult-child sex, we might con-
sider such sex is always wrong, always prima facie wrong, or not wrong
at all. An act is prima facie wrong when it has features that normally
make it wrong, but which might not make it wrong in a particular in-
stance. For example, it is normally wrong to lie, but sometimes lying
might be necessary to avoid an even greater evil.

THE MORAL STATUS OF ADULT-CHILD SEX

Whether adult-child sex is wrong depends on whether one has a duty to
refrain from acting or thinking in certain ways. This chapter focuses on
acts. An act might be wrong because of a forward-looking reason (a rea-
son that looks forward in time or to the future) or a reason that is not
forward-looking. Non-forward-looking reasons are typically backward-
looking. Backward-looking reasons, for example, include a reason that
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looks backward in time or to the past. They appeal to what has already
happened. There might also be present-looking reasons. With regard to
non-forward-looking explanations, adult-child sex might be thought to
be a non-forward-looking fundamental wrong or wrong because it in-
fringes on the child’s rights, fails to respect the child’s counterfactual
consent, exploits the child, is badly motivated, or is wrong for other
reasons.

This backward-looking/forward-looking distinction differs from the
consequentialist/non-consequentialist distinction. Crudely, the latter fo-
cuses on whether the right maximizes the good. On some theories, the act
in question can precede, follow, or occur simultaneous to the relevant
good (or bad).

Non-forward-looking reasons include reasons that are present at the
time the act is performed or, perhaps, completed. For example, if an act is
wrong because it infringes on someone’s right and the right-infringement
occurs at the same time the act is performed, then the wrong-making
feature does not precede or follow it. A non-forward-looking reason does
not look exclusively to the future. Thus, it might refer to a reason that
occurs in the past or present or that is not in time. This chapter looks
solely at non-forward-looking reasons. The idea for this limited focus is
that even if forward-looking reasons establish that such sex is usually
wrong, they will likely not show that such sex is always wrong in the
actual world, let alone necessarily wrong.

My list of non-forward-looking explanations of the wrongness of
adult-child sex is not exhaustive. For example, I will not discuss pur-
ported reasons that claim that such sex violates God’s commands or that
it is not natural. The former is implausible if one rejects theism or accepts
it but rejects the divine command theory. Divine command theory asserts
that acts are obligatory because God commands them and wrong because
he forbids them. The Bible does not explicitly prohibit adult-child sex.
The unnatural-explanation is implausible if we can’t make sense of natu-
ral versus unnatural acts or if unnatural acts are not necessarily wrong
(or, perhaps, not prima facie wrong). My assumption is that the pur-
ported explanations below are the most plausible ones.

In this chapter, I assume that child rape (or sex with an unwilling
child) is very harmful, a horrendous wrong, and warrants severe punish-
ment.

An objector might argue that my approach sets the bar too high for it
seems to hold that an account of the wrongness of adult-child sex is
successful only if it explains the wrongness of all such instances of adult-
child sex. That is, it assumes that a successful account must explain why
such sex is invariably wrong for non-forward-looking reasons (that is,
wrong in the actual world and close possible worlds). However, the ob-
jector might continue, the advocates for each of those accounts would say
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that her account has the virtue of explaining why some instances of
adult-child sex are wrong and others are not.

The objection is mistaken. First, most of the explanations of the
wrongness of adult-child sex (for example, right-infringement and con-
sent) aim to show that it is invariably wrong or almost invariably so.
With the exception of one of my earlier articles, other authors do not
allow that there are a non-significant number of instances of permissible
adult-child sex.1 Second, the interesting issue given the law, conventional
morality, and philosophical literature is whether such sex is always pri-
ma facie wrong, at least on non-forward-looking grounds. I mean to chal-
lenge this position.

NON-FORWARD-LOOKING THEORIES

Theory #1: Adult-Child Sex Is a Non-Forward-Looking Fundamental Wrong

On one account, adult-child sex is a fundamental (or basic) wrong. A
fundamental wrong is the minimal fact or set of facts that make an act
wrong. For example, on a Kantian theory, an act is wrong in virtue of the
fact that it involves an agent treating a person merely as a means.2 On a
utilitarian theory, an act is wrong in virtue of the fact that an agent brings
about less utility (or, perhaps, expected utility) through her act than an-
other act available to her. On an adult-child-sex theory of fundamental
wrongness, an act is wrong in virtue of the fact that an adult has sex with
a child. Because the wrong-making feature occurs when the act does, this
is not a forward-looking theory. Note that some types of fundamental
wrong-making theories (for example, utilitarianism) are forward-looking.

Adult-child sex does not have the sort of basic wrong-making feature
that explains why an act is wrong. That is, it is likely wrong because it has
some other feature (for example, the adult infringes on the child’s right,
exploits her, or acts from a bad motive). One way to see this is that no
general moral theory could (without redundancy) mention adult-child
sex. Another way to see this is that there might be a shared explanation
for why sex with a child is wrong and why other acts that negatively
affect a child’s future are wrong. Alternatively, there might be a shared
explanation for why sex with children is wrong and why sex with devel-
opmentally disabled (retarded) individuals is wrong. If one of these
shared explanations is correct or if there is a shared explanation with
other wrongful acts, then this is not a fundamental wrong. When the
shared explanation involves an additional fact (for example, it is unnatu-
ral or God prohibited it), then such sex is not a fundamental wrong.
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Theory #2: Adult-Child Sex Infringes on the Child’s Right

It is uncontroversial that child rape is wrong. It is wrong for some of
the same, if not all of the same, reasons that adult rape is wrong. It might
be the horrific nature of child rape that explains the intense outrage that
is now directed at all adult-child sex. It is not clear that all adult-child sex
is rape. To see whether it is, we have to consider whether children can
consent and what happens to their rights.

On a common account, adult-child sex is wrong because the adult
infringes on someone’s rights. This assumes that children have rights.
This assumption conflicts with the notion that infants and very young
children lack rights. It is in tension with the notion that they have their
rights held in trust by parents or other guardians because they lack
autonomy.3 The assumption also fits uneasily with the intuitions that
parents may prevent children from doing certain things, force them to do
other things, and have significant discretion in raising them. The rights-
in-trust view is widely defended in the literature.4

The notion that children have rights is necessary to explain constraints
on what we may do to children. In particular, it is necessary to explain
why brutalizing children is wrong in terms of what is done to the chil-
dren. For example, beating a child is wrong because of what is done to
the victim of the beating. This contrasts with theories that explain the
wrongness of brutalizing children in terms of what is done to their par-
ents, what effect this has on the brutalizing agent, or a failure to promote
the good. For example, it intuitively seems that the main reason that child
rape is wrong is because of what is done to the child. It is not because
child rape infringes on the parents’ rights, makes the rapist a vicious
person, or fails to maximize utility.

There is a concern as to whether the relevant children’s right in the
context of adult-child sex is a freedom right or a welfare right. This dis-
tinction likely tracks the distinction between the will and benefit theories
of rights. The autonomy-based theory of rights is called the “will theory
of rights.” This theory asserts that rights function to protect choices. As
such they always include a Hohfeldian power plus the other Hohfeldian
elements over which the power ranges.5 I should mention that on my
version of the will theory, rights are constituted by claims, although these
claims are often accompanied by powers. On this theory, rights protect
choices and only beings that can make choices have rights. This theory
entails that all rights can be lost, whether via waiver or forfeiture, and
that beings who cannot make autonomous choices do not have rights. On
this theory, then, non-human animals do not have rights.

In contrast, the interest theory asserts that rights function to protect
interests. As such they are constituted by a claim.6 On this theory, then, it
is unclear whether all rights can be lost and those who have rights are
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those who have interests. On this theory, then, non-human animals do
have rights.

On some accounts, there are different types of rights and these types
cut across the will and benefit theories. Freedom rights protect self-deter-
mination. Welfare rights protect against certain kinds of harm. The for-
mer is justified by autonomy and the latter by interests other than the
interest in autonomy. The distinction is not sharp because welfare rights
arguably include freedom rights insofar as individuals have an interest in
self-determination. Also, freedom rights arguably include welfare rights
insofar as pain and suffering hinder self-determination. In any case, the
discussion in this section covers both types.

The usual explanation for why adult-child sex infringes on the child’s
right is that the child does not provide valid consent. Valid consent con-
sists of an intentional and voluntary grant of permission to another. The
intentionality condition requires an adequate understanding of the na-
ture and consequences of the sexual activity. The central role of valid
consent is compatible with both theories of rights and both types of
rights.

There is an issue as to whether in adults valid consent temporarily
eliminates or suspends the right against sexual contact or whether adults
have a right not to be subject to sexual interaction without valid consent.
The former allows for a more intuitively satisfying account of the content
of the right to control one’s body because it avoids complex rights, such
as the following: a person has a right to not have his body controlled by
another unless he makes a promise or consent or warrants punishment or
attacks another and so on. On such complex accounts, rights do not ex-
plain when involuntary body contact is permissible and when it is not,
but rather follow from an analysis of its moral status. This intuitively
seems to deprive rights of their explanatory role. However, for the pur-
pose of this chapter, either account will do.

This explanation can be seen in an argument from Igor Primoratz.
Primoratz argues that the child does not provide valid consent to sex
with an adult in part because she lacks the competence to do so.7 He
argues that this is because the child has an insufficient understanding of
the psychological, physical, and social aspects of sex, particularly relative
to the adult’s understanding. In particular, he notes, the child often looks
for sympathy and affection, whereas the adult looks for sexual gratifica-
tion. Primoratz also argues that any consent given would be involuntary.
He argues that the child is subordinated by adults. In support of this, he
cites the asymmetry in physical and psychological maturity and power in
adults and children that reflects the way in which children are brought
up. Because such asymmetry is absent in sex between children, the same
argument does not apply to sex involving only children.
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Objection #1: It is possible that children give valid consent.

One immediate objection is that because the notion of child that is
relevant to pedophilia concerns in part individuals with adult minds but
pre-pubescent physical development, it is at least possible that there are
children who voluntarily give consent and are competent to do so. Be-
cause it is not clear this is any more than a logical possibility, the lack-of-
valid-consent argument might explain what is wrong with actual cases of
adult-child sex, even if it fails to explain what is wrong in some possible
cases or if consent renders them permissible.

Objection #2: We involve children in many activities without their valid consent.

A second objection that has been raised against the valid-consent the-
ory is that we do many things to children without their valid consent.8

For example, parents often impose medical exams and treatment on un-
willing children. They also send their children to school and religious
ceremonies and force them to stay with relatives they despise despite
their explicit opposition. If the parents’ actions in these cases are some-
times permissible, and surely they are, then valid consent is not a neces-
sary condition for permissible activities involving children.

The same is true for consent that is real, but still not valid. This might
occur with regard to religious ceremonies that children agree to because
they are coerced into doing so or lack any understanding of the nature of
a ceremony, let alone a particular type of ceremony. The consent is in-
valid on some theories because it is involuntary or uninformed or be-
cause it is given by an individual who is not morally responsible.

Opponents of adult-child sex might respond that consent is relevant,
perhaps even necessary, when the activity in question significantly harms
the child or poses a risk of significant harm to her. Consider, for example,
consent to a risky type of surgery. However, this explanation likely redi-
rects the explanation of the wrongness of adult-child sex from the lack of
valid consent to harm.9 What drives this response is the concern to avoid
harm to the child rather than to respect her wishes. Harm-based wrong-
ness is discussed in the previous chapter and briefly below. I argued in
the previous chapter that when the child is willing, it is unclear whether
such sex is invariably or usually harmful.

The objector might claim that a necessary condition for acting without
the child’s consent or willing participation is that the action benefits the
child, as opposed to harming her. But note that we often coerce children
to do things that are good for other family members and bad for the child
(for example, go to a sister’s dance recital or stay at a strict aunt’s house
for a night when the parents attend a wedding) and this does not intui-
tively seem wrong. In addition, given that that the child might not like
doing these things, this is harmful in a minor way. The objector might
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instead claim that avoiding harm or risk of harm is a necessary condition
for paternalism. This would conflict with our intuitions in the dance-
recital and strict-aunt cases.

In addition, if adult-child sex involving willing children does not pro-
duce long-term harm, then the response fails to show that such sex is
wrong. There is some evidence for this, albeit controversial evidence that
was mentioned in the previous chapter.

Objection #3: In some cases, children give valid consent.

A third objection is that children can give valid consent. The idea here
is that the threshold for valid consent is a function of the consenter’s
competence, knowledge, and voluntariness, and it varies with the con-
text, specifically with the costs and benefits that are at risk.10 This thresh-
old notion can be seen in two of the models for disclosure in the context
of informed consent to medical treatment.11 On the reasonable-person
model, the physician must disclose information that a reasonable person
would find pertinent. Pertinence is a matter of how significant the infor-
mation would be to the reasonable person. On the subjective model, ade-
quate information depends on the specific informational wants or needs
of the individual. The former model considers factors like competence,
knowledge, voluntariness, and cost-benefit analysis in determining what
a reasonable person would find significant. The latter considers them in
determining what information an individual wants or needs. For exam-
ple, required disclosure to a developmentally disabled child facing life-
saving surgery might differ from that required for a competent adult
considering risky cosmetic surgery.

In the context of adult-child sex, an objector might argue that some
children can give consent that exceeds the threshold. For example, the
benefits of life-saving surgery might result in a low threshold for valid
consent to such surgery. This might arise when a hospital considers the
consent of an anxious, confused, and heavily drugged octogenarian. In
contrast, a different threshold might apply when he consents to be eutha-
nized or to donate all of his money to a cultlike church. Some adult-child
sex involves willing child participants. Some researchers actually make a
stronger claim, namely that some children’s participation in adult-child
sex is free and competent.12 I find this implausible. Whether their willing-
ness counts as valid consent depends on the context, specifically the costs
and benefits that are at risk.

To see the role of context-dependency in the context of sexual consent,
consider the following case.

Island Lovers: Al and Betty are stranded on a tropic island. They are
isolated there and will be for the rest of their lives. Al is a normal-
functioning twenty-five-year-old. Betty is a developmentally disabled
(retarded) twenty-five-year-old who has the mental abilities of a
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twelve-year-old. She has been sterilized and knows it. After years on
the island, they fall in love and both very much want to have sex with
the other. Were they to have sex both would greatly enjoy it.

It is hard to see what is wrong with the sex in this case, at least in part
because Betty is a willing participant and, given the context, gives valid
consent. However, were Betty back in London, it is not clear that we
would treat her consent to other things as valid. For example, we might
not view her attempt to consent to various investment schemes as valid,
even though she is the same person in both scenarios. If this is correct,
then the level of willing participation that counts as valid consent to sex
depends on the context. The context includes the cost-and-benefit risks
and this varies with the activity (for example, sex versus investment) and
location (for example, need for money on a tropical island versus in Lon-
don). If one concludes that these cases, or context-dependency, show that
valid consent is not necessary for morally acceptable sexual contact, then
the original no-valid-consent argument against adult-child sex fails.

It might be thought that this shows only that context is valid for some
kinds of consent, not that it is relevant for consent to sex. However, it is
unclear why valid consent would be contextual for some matters, but not
others. That is, aside from the particular distribution of harms and bene-
fits that ordinarily accompanies sex, it is hard to see why sex is unique in
requiring a valid-consent criterion that is independent of context. This is
even less plausible given that the validity of Betty’s consent intuitively
seems to depend on context.

An objector might claim that the cases given above do not show that
valid consent is not required—only that what is required for valid con-
sent varies with the context. Furthermore, the objector might continue,
there is no discussion of what might be required for valid consent in this
context. A theory of context-sensitivity should specify what aspects of
consent are required for validity under varying conditions. On some ac-
counts, the aspects include the minimum degree to which consent is vol-
untary and informed and the degree to which the consenter is autono-
mous or, perhaps, morally responsible. Consent might be viewed as an
attitude, a performance, or both.13 My argument is neutral on this issue.

There are two ways in which consent might be sensitive to context. On
one model, what is required for moral consent (that is, waiving a claim)
might be constant across contexts, but the legal recognition or weight
given to instances of consent might be context-sensitive. The analogy
here is to knowledge where, on some accounts, the threshold for justifica-
tion is constant. Some theories assert the opposite. They hold that the
strength of evidence required for justification varies with the context.14

On this model, for example, the law might recognize the sexual consent
of minimally developmentally disabled women or patients in the early
stages of dementia, not because they gave valid consent, but rather be-
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cause their willing participation is desirable. Here some, if not all, chil-
dren do not consent because they are legally unable to do so.

If what matters is willing participation, then there is no reason to
believe that children cannot willingly participate. After all, we allow
them to willingly participate in other activities involving both their peers
and adults. Consider, for example, a child’s participation in beginning to
study for his Bar Mitzvah with a rabbi or taking part in a play that has
adults in it.

An objector might claim that this does not recognize the differences
between children, patients, and developmentally disabled women. How-
ever, it is doubtful that they differ along a single dimension. Just as chil-
dren differ in their emotional and cognitive capacities, the same is true
for individuals with dementia, development disabilities (retardation),
schizophrenia, antisocial personality disorder, and so on.

On a second model, what is required for valid consent is context-
sensitive.15 If this second model is correct, then what is required for mo-
ral and legal consent likely varies with the expected costs and benefits
that individuals face when in the relevant situation. The likely explana-
tion of this variation is that consent serves to protect consenters’ interests
rather than because it is an autonomous choice. Note that a consenter’s
interests might include autonomy-related facts.

An interpretation of this context-sensitive model that holds that the
bar for consent varies in a systematic way with the costs and benefits
(including autonomy-related costs and benefits) would have to explain
why the model systematically tracks net harm and yet is not a stand-in
for it. Perhaps this argument can be made, but I am unaware of such an
argument in the literature. If children cannot give valid consent, because
in the actual world they lack the relevant capacities, then both models are
beside the point because consent is not relevant in deciding what may or
may not be done to children.

If this second model is correct, then consent likely acts as evidence of
what can reasonably be expected to harm or not harm the consenter.
Because the concern for avoiding harm is likely best understood to be a
forward-looking concern, I shall sidestep it here. That this is a forward-
looking concern can be seen in that were the sex known to pose little
threat of harm, the bar for consent would intuitively seem to be lowered
accordingly. In addition, were we in some bizarre world where such sex
was necessary for the adult to survive or achieve some other important
good, the bar might also be lowered.

While not necessary to preserve adult lives, adult-child sex is frequent
in some cultures because it is likely thought to be tied to some important
good. I note the obvious here: the beliefs that motivate these conventions
are false and any good that comes about is the result of the convention. In
the Siwans (from North Africa), for example, most men engage in anal
intercourse with boys as part of romantic relationships.16 In the Etoro of
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New Guinea, from about age ten, boys would have oral sex regularly
with older men to facilitate their growth.17

On this second model of consent, context-sensitive threshold for valid
consent, what matters is harm (or, perhaps, expected harm) to children
who have sex with adults and the former’s consent or willingness to
participate is at most evidence of expected harm. To see this, note that the
risk level used to set the bar for consent, or perhaps willing participation,
is likely just a cost-benefit analysis of such sex. Given this, it is hard to see
what role consent or willing participation plays other than being some-
thing that affects, or often affects, costs and benefits.

Note that the usual explanation for the importance of consent is that it
is necessary to respect an individual. The respect might be for her status
as a person, autonomous agent, rational decision maker, etc. It is not clear
whether or why this respect allows for a context-dependent threshold for
valid consent. This is true even if context determines the degree to which
it is wrong to override someone’s valid consent.18 Let us set this concern
aside.

In this context, an individual is willing to do something when she has
attitudes or does actions that share a certain family resemblance. These
include wanting to do something, agreeing to do it, trying to do it, re-
questing to do it, etc. I leave it open which of these, if any, are necessary
or sufficient for the sort of willing that is relevant in this context. How
willing an individual is to do something is a matter of degree and the
degree rests in part on the intensity of the relevant desires and the
amount of knowledge, voluntariness, and competence. The same is true
for consent. Willingness differs from consent, at least on some versions of
consent, in not being a speech act.19

There are issues relating to what a willing or consenting individual
must know. For example, in order to be willing or to consent to sex, a
child might have to know facts about the nature of sex, adult-child sex,
sex with a particular adult, or sex with a particular adult under certain
conditions. Because this concern plagues all consent-related issues in ap-
plied ethics, this problem of filling in the relevant good is not unique.

In summary, in cases of willing participation, adult-child sex is prob-
ably not wrong because it infringes on someone’s right. The focus here
should be on the child’s right. This is because the usual reason that peo-
ple think adult-child sex is wrong is because it wrongs the child. If so,
then it is the child’s right that the adult infringes. Because an act to which
someone gives valid consent does not infringe on the act recipient’s right,
the issue arises whether the lack of valid consent explains what is wrong
with adult-child sex. There are several reasons to doubt that it does. First,
in the context of pedophilia, a child is a human being with prepubescent
physical development or the appearance thereof. Hence, it is at least pos-
sible that some children are competent to validly consent and voluntarily
do so. However, this might strike some as merely of theoretical interest.
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Second, we do many things to children without their valid consent (for
example, we make them go the dentist and to church). Moreover, we
allow them to willingly participate in activities (for example, kickball) to
which they do not validly consent because, by hypothesis, they cannot do
so. It is not clear why adult-child sex should be different. If the explana-
tion is made in terms of the concern for harm, then we have likely
changed our focus from rights to harm. Third, it is not clear that children
don’t give valid consent. The threshold for competence, knowledge, and
voluntariness depends on context and it is not clear where the threshold
is in this context or whether children (for example, twelve-year-olds) who
consent to sex exceed it. Some people think that two children engaging in
sex play might exceed the threshold for giving valid consent, which then
raises the question why the same is not true when one of the children
does similar acts with an adult.

Theory #3: Adult-Child Sex Is Wrong Because It Infringes on the Parents’
Rights

A different theory is that what is wrong with adult-child sex is that it
infringes on the parents’ rights or, perhaps, those of the child’s guar-
dian.20 The problem with this claim is that opponents of adult-child sex
usually think that such sex is wrong because it wrongs the child, but on
this account it does not wrong them. Rather, on this account, it wrongs
the parents. The opponent might respond that the adult holds the child’s
rights in trust similar to the way in which a trust executor holds the
beneficiary’s rights to property. Note that beneficiaries have rights in the
property held in their behalf; they merely lack the power to execute them.
In contrast, on this account children lack rights, or at least rights against
sex with adults, and hence the analogy fails. Still, the opponent might bite
this bullet and concede that the parents alone are wronged via adult-
child sex. This fails to explain the wrongness of some incest (where the
person holding the child’s rights exercises those rights to consent), which
is likely a belief held by most opponents of adult-child sex. The trust
executor theory also can’t explain the wrongness of adult-child rape
when the child’s executor gives the rapist permission.

Theory #4: Adult-Child Sex Is Wrong Because It Risks the Child’s Future for No
Good Reason

Another theory holds that what is wrong with adult-child sex is that
the adult takes an enormous risk with the child’s future. In having sex
with him or her, the adult risks a lifetime of harm to the child for at most
a relatively minor gain in short-term pleasure. The opponent might claim
that it is much like shooting one’s gun up in the air to celebrate New
Year’s Eve in that the gain is small and the risk of harm is enormous.21
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One response is that the claim that such sex imposes much risk on willing
child participants is controversial among specialists.

A second response is that this is a covert harm-based explanation of
the wrongness of such sex, not a right-based one, because the real con-
cern motivating this objection is with harm, or the risk of harm. This
response is less convincing if a deontological analysis can be given. If
such an analysis can be given, then the objector could claim that this sex
imposes a right-infringing risk. Even if this is correct, the moral claim,
and arguably the empirical claim, concerning willing children being put
at serious risk has not been made in the philosophical or scientific litera-
ture. Perhaps this will change in the future.

A third response is that some children might give valid consent to
take these risks. Whether in real-world scenarios children actually do so
depends on the threshold level for such valid consent to occur and the
particular child’s level of competence, knowledge, and voluntariness.
The former factor in turn depends on the riskiness of such sex. This might
depend in part on what the actual risks of harm are and its actual risk is
an empirical question for which the answer cannot be assumed or even
discovered through data or anecdotes that include many unwilling par-
ticipants.

Theory #5: A Child’s Consent to Sex Is Subject to Manipulation and Hence
Invalid

A fifth theory holds that children’s willingness and consent are subject
to manipulation. In particular, the concern is that adults will direct chil-
dren’s beliefs, desires, emotions, or reasoning in such a way as to get
them to consent when they otherwise would not or should not. If manip-
ulation is powerful enough it undermines the degree that the child is
really willing to do something or the voluntariness of her consent. In this
way, it is similar to coercion. However, this is not a distinct problem for
adult-child sex. The same problem arises for attempts to get a child to
commit to Bar Mitzvah classes or to not engage in child-child sex. There
is a distinct problem here only if there are different or greater worries
concerning adult-child sex. If what is different is the risk of harm, then
this is likely a harm-based analysis, rather than a right-based one.

Theory #6: Adult-Child Sex Fails to Respect the Child’s Counterfactual Consent

On a sixth account, adult-child sex is wrong because of the lack of
counterfactual consent. Robert Ehman argues that nonconsensual sexual
interactions with children are permissible if the child conceived as ca-
pable of mature judgment would be likely in fact to consent to the inter-
action.22 On his account, the justification of sex (or any other interaction)
between adults and children does not require that an adult know the
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counterfactual assessment of the sex. On this theory, it only requires that
the adult has good reason to affirm that the child conceived as capable of
mature judgment will have good reason to consent to the sexual interac-
tion, that is, judge that it is in accord with her goals and values. The
moral wrong of a violation of this duty is independent of any psychologi-
cal harm that might result from the sex.

On Ehman’s account, what is needed is a biographical judgment as to
what the child would consent to if he had the information and freedom
sufficient for him to be capable of valid consent. The question is one of
narrative consistency about what we know about the child. However, it is
not a purely narrative account. The focus of Ehman’s account is on the
preferences of the child conceived of as capable of mature judgment.
These preferences rest on goals and values that the child would likely
have if he had the information and independence to provide valid con-
sent. The biographical judgment does not rest on the goals and values
that the child has good reason to have. This account is designed to respect
the child by respecting his goals and values. At the same time, however,
it is designed to screen out the effects of the child’s ignorance and subor-
dination, incapacities that might interfere with the identification and ex-
pression of the child’s goals and values.

One objection here is that this theory permits some harmless adult-
child sex when the child, conceived as capable of mature judgment, en-
joys the sex, sex brings no long-term harm, and the child’s values and
goals are compatible with the sex. Because Ehman does not intend to rule
this out, however, it is not an objection to his theory.

A second objection is that counterfactual consent will be indetermi-
nate in many cases if it rests on goals and values that the child has not yet
formed and is not destined to form in one way rather than another. The
problem gets worse if the goals and values of the adult are not continu-
ous with those of the child.23 However, the deontic status of an act cannot
be indeterminate. Perhaps the goals and values are future ones that make
the past act right or wrong, so this objection might be unsuccessful.

A third objection is that hypothetical consent, like a hypothetical
contract, is best understood as merely a guide to the moral factors that
explain the moral status of an action or policy rather than to the factor
that explains their status.24 A related objection is that it is possible that a
person hates herself and would consent to harmful adult-child sex be-
cause of her desire to have her life go worse.25 If so, then adult-child sex
that is harmful, exploitive, etc. might be permissible because of the girl’s
warped psychology. If the counterfactual consent is constrained so that
only those acts of consent that are rational or in the subject’s interest are
given weight, then whatever explains this constraint is the relevant ex-
planatory factor. On such an account, counterfactual consent is likely
merely a guide to what promotes the child’s interest, because the explan-
atory factor is most likely the value attached to an individual’s life going
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well.26 Let us leave aside whether a life goes well only if it goes well
according to her own enduring standards.

Theory #7: Adult-Child Sex Is Wrong Because It Is Exploitative

On a seventh account, adult-child sex is wrong because it is exploita-
tive. What exploitation consists of is controversial. On the best account, it
occurs in the context of a mutually beneficial transaction when the
stronger party uses his superior position to take an unfair share of the
transaction surplus from the weaker and desperate party.27 On this ac-
count, exploitation is wrong because it is unfair. The relative strength of
the two parties is a function of external conditions, specifically their
circumstances and the resources available to each of them. The transac-
tion surplus is the combined net benefit that the parties receive by trans-
acting. There is a concern about how a transaction that is mutually bene-
ficial and to which both parties give valid consent might be wrong, but
let us set aside this concern.28

One objection to the exploitation-based account of wrongness is that it
makes the permissibility of adult-child sex depend on how much enjoy-
ment or guilt the adult feels. If the adult feels very guilty, then he did not
gain an unfair share of the transaction surplus. Also, if the child’s gain in
sympathy and affection exceeds the adult’s gain in sexual satisfaction,
then the sex will not be exploitative. This problem occurs even if we take
an ex ante view of exploitation (exploitation-making facts occur before or
at the time of the transaction) because the expected gain need not favor
the adult given each party’s knowledge of things such as the adult’s
likely feelings of guilt and the child’s strong desire for affection and
sympathy. This result is incorrect if, as some theorists claim, adult-child
sex is wrong even if the child enjoys it and incurs no significant or net
harm from it.

When the adult benefits more from the sex than the child, the transac-
tion might be made fair if the adult provides the child with significant
educational or financial benefits. It might be claimed that such additional
benefits are not part of the sex, but there is no reason that the transaction
shouldn’t be understood more broadly to include both the sex and the
connected goods and services. By analogy, a cost-benefit analysis of a golf
outing for an individual might include not only the narrow costs and
benefits (for example, price paid and the pleasure received while play-
ing), but other broader costs and benefits as well (for example, friend-
ships and job contacts made during the game). One reason to include
such benefits is that they are closely related to the sexual interaction. This
is analogous to the way in which playing golf is worthwhile for some
people in part as a way of making friends. There the golf leads to the
player making friends and the chance to make friends in part motivates
the decision to play golf. This is also similar to how other features of sex
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(for example, cuddling and post-coital conversation) are distinct from it,
but often accompany it.

It might be objected that while all of these points show that exploita-
tion does not necessarily explain the wrongness of adult-child sex, it does
so in many cases. This might be true but such a claim needs empirical
support. In addition, it fails to support the widespread claim that adult-
child-sex opponents make, which is that such sex is necessarily wrong, at
least for individuals with the type of psychology that human beings have
in the sort of circumstances in which they actually live.

Theory #8: Adult-Child Sex Is Wrong Because It Is Badly Motivated

On an eighth account, adult-child sex is wrong because the adult acts
from a bad motive; specifically he is indifferent or hostile to the child’s
well-being.29 A related account is that such sex is wrong because it in-
volves the adult objectifying the child.30 One immediate objection to this
account is that motivation is not a wrong-making fact. The underlying
idea here is that mental states like motivation and knowledge go toward
an agent’s blameworthiness for an act, not toward whether it is wrong.
This allows us to say, which we sometimes do want to say, that someone
did the right act for the wrong reason or the wrong act but for the right
reason. It also allows us to say that someone is blameworthy even though
he didn’t do anything wrong.31

A defender of this account might respond that there are certainly
crimes I can commit only if I act from a “corrupt motive.” Consider
giving a gift to a politician; this is okay as long as I do it because I’m
hoping for an illegal quid pro quo. However, it is not the motive, but the
attempt to make such a trade that is illegal and this can be specified by
the agent’s intention rather than his motive.

A second objection is that there are cases in which adults have had sex
with children without acting from indifference or hostility. Consider the
cases mentioned in the previous chapter. They might be mistaken about
whether the sex is damaging to the children, but, even if so, it does not
follow that they act from an incorrect motivation.

Pedophiles and those who engage in adult-child sex are not necessari-
ly the same. Nevertheless, the former provide some evidence about the
latter. That pedophiles are sometimes mistaken or act from a motive that
is not terrible is made more likely by the fact that they frequently have
conditions that lessen their blameworthiness. Specifically, on some ac-
counts, they are less bright, less well emotionally balanced, have other
mental disorders, and have a genetic predisposition to pedophilia. They
sometimes act on a script that were it true would suggest their motives
are not especially bad. More specifically, and using some of the same
studies mentioned above, they have lower IQs than average, low self-
esteem, and emotional immaturity.32 Some studies have found that it is
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common for them to suffer another psychiatric or personality disorder.33

There is also likely a genetic role in predisposing individuals to be at-
tracted to children.34 The most common onset of pedophilia is during
adolescence and such adolescents often have sex with children before
reaching fifteen.35 They sometimes see their actions as involving love and
mutuality.36 It is likely that not all adults who have sex with children
have these responsibility-undermining factors. However, the presence of
such factors lessens the degree to which some adult participants in adult-
child sex are blameworthy or act from bad motives. They do not make the
act wrong.

Theory #9: Adult-Child Sex Is Wrong for Different Reasons

On a ninth account, adult-child sex is wrong or almost always wrong
for non-forward-looking reasons, but the reason varies depending on the
context. Depending on the context, the wrong-making feature might be
the lack of willing participation, exploitation, or the adult’s motive. Per-
haps this is right, although it fails to establish that adult-child sex is
invariably wrong. An act is invariably wrong if it is always wrong
(whether prima facie or actually wrong) when it involves individuals
similar to the ones in the actual world. If there is reason to doubt that
exploitative acts are wrong and that wrongness does not rest on the
agent’s motive, then this multifactor explanation fails. This theory de-
pends on whether one or more of the above accounts succeeds in explain-
ing why some acts in general, let alone adult-child sex, are wrong.

My sense is that the intuitions that generate the multiple-factor theory
really focus on harm. This is because the outrage that accompanies dis-
cussion of adult-child sex intuitively seems disproportionate if the con-
cern is merely that in a mutually beneficial trade the adult received more
than his fair share or that the adult had an improper motivation.

Summary

In conclusion, then, it is not clear that adult-child sex between willing
participants is necessarily, invariably, or even probably wrong from a
non-forward-looking perspective. The fundamental wrongness of adult-
child sex is certainly not proved. When the participants are willing, it is
not clear whether it infringes on the child’s rights. Nor is it clear whether
it conflicts with counterfactual consent, exploitation, or a bad motive.
Even if it did invariably or intermittently have one or more of these last
three features, there is some reason to doubt whether they are relevant to
assessing whether an act is right or wrong. Hence, it is not clear whether
non-forward-looking reasons explain the wrongness of adult-child sex.
Table 3.1 summarizes these findings.
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CAPTURING THE MORALLY PROBLEMATIC FEATURES OF
ADULT-CHILD SEX

One concern with my analysis is that even if it is all correct, it fails to
capture the notion that there is something wrong, bad, blameworthy, or
otherwise negative about pedophiles and adults who engage in adult-
child sex. This is misleading insofar as my analysis assumes or entails
that child-rapists act wrongly, people who have sex with children be-
cause they enjoy the children’s pain are vicious, and people who believe
that adult-child sex endangers children for no good reason and do so
anyway are blameworthy. Hence, my analysis allows for negative judg-
ments about many pedophiles and others who engage in adult-child sex.
It also allows that some adult-child sex, perhaps even some in the real
world, is not wrong and does not involve vicious or blameworthy adults.
The relative frequency of such cases is an empirical question and not one
that can be discovered through anecdote or armchair speculation. The
above analysis attempts to highlight those conditions that allow the em-
pirical investigation to be focused on relevant factors. This might involve,
for example, the harm that this particular instance of willing adult-child
sex will bring about or likely bring about, or what the child knows about
what is involved in such sex. That pedophiles are sometimes mistaken or
act from a motive that is not terrible is made more likely by the fact that
they frequently have conditions that lessen their blameworthiness. Spe-
cifically, on some accounts, they are less bright, less well emotionally
balanced, have other mental disorders, and have a genetic predisposition
to pedophilia.

CONCLUSION

It is not clear whether non-forward-looking reasons show adult-child sex
to be wrong. That is because cases of willing participants do not invari-
ably involve right-infringements, failure to satisfy counterfactual consent,
exploitation, or an incorrect motivation.

Given the role of consent with regard to the right-infringement and
counterfactual-consent issues, it is helpful to look at it in greater depth.
The next chapter does so. It discusses how consent works and whether
children can reason well enough to authorize sex with an adult. Also,
given the concern over exploitation, it is important to determine whether
a person can act in an exploitative manner and, if so, whether doing so is
wrong. Chapter 5 addresses exploitation-related issues.
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Table 3.1.

Explanations of Why Reason to Doubt Explanation
Adult-Child Sex Is Always
Wrong
It is a non-forward-looking Adult-child sex is not by itself a basic wrong-making
fundamental wrong. feature.

It infringes on the child’s 1. It is logically possible for a child to give validright. consent (prepubescent development does not
necessarily track competence).

2. We may do things to children without their valid
consent.

3. It is not clear that children do not give valid consent.

It infringes on the parents’ 1. If such sex is wrong, it is because it wrongs therights. child.
2. This theory can’t explain the wrongness of adult-

child rape when the child’s parents give the rapist
permission.

It is wrong because it risks 1. It is unclear whether such sex imposes immensethe child’s future for no good risk on willing child participants.reason. 2. This is a harm-based explanation of the wrongness
of such sex and thus is forward-looking.

It is wrong because a child’s 1. This is not a distinct problem for adult-child sex asconsent to sex is subject to opposed to other adult-child activities.manipulation. 2. If what is different is the risk of harm, then this is a
harm-based account and thus forward-looking.

It fails to respect the child’s 1. Some children might give counterfactual consent.counterfactual consent. 2. Counterfactual consent is indeterminate if the
child’s future goals and values are indeterminate.

3. Counterfactual consent is merely a guide to other
moral factors.

It exploits the child. Adult-child sex does always exploit the child.

It is badly motivated. 1. Bad motivation does not make an act wrong.
2. Not all adult participants act from indifference or

hostility.

It is wrong for different Intuitions that support this theory focus on harm.
reasons in different
contexts.
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FOUR
How Consent Works

In this chapter, I briefly sketch out an account of consent. I then apply this
account to some children’s and teens’ willingness to engage in sex.

THE NATURE OF CONSENT

Feature #1: Hohfeldian Context

Consent has, roughly, the following structure.

Consent: Necessarily, one person consents to a second’s act only if the
first intentionally or knowingly waives a claim against the second’s act
and the act satisfies the description associated with the waiver.1

Thus, consent results in the person to whom consent is given having a
liberty to do an act (that is, no duty not to do it), where the act was
previously wrong because of the consenter’s right (that is, claim).2

In some areas, such as political obligation, “consent” refers to prom-
ises as well as the above consent-notion.3 A promise has the following
structure.

Promise: Necessarily, one person promises to a second to do an act only
if the first intentionally or knowingly waives his liberty against the
second to refrain from doing the act and the act satisfies the description
associated with the waiver.

This provides only a necessary condition for consenting to be moral
transformation. The same goes for a promise.

These accounts can be converted into sufficient conditions for moral
transformation by adding further conditions. The additional conditions
are that the person making the waiver is competent and informed and
her waiver is voluntary.4 On one account of voluntariness condition, con-
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sent is voluntary when it is not unjustly coerced.5 Unjust coercion occurs
when one person coerces a second via right-infringement.

Terminology differs, but on one account the speech-act that is given
by a person without satisfying one of these conditions (competence, in-
formation, or voluntariness) is not consent. On another account, because
the speech-act alone is consent, such an act is consent, but not valid
consent. We will use the second locution, although nothing rests on it.

Feature #2: Ontology

Valid consent occurs when one person waives a claim by using a term
(or behavior) with conventional meaning to communicate to another her
intention to waive the claim under conditions that result in such a waiv-
er.6 Consent, like a promise, has a bootstraplike quality.

Consent is a type of speech-act that, at least when valid, is constituted
by a mental state and act.7 Because consent requires the consenter to have
the right intention, it is not merely a behavioral fact. Because consent has
illocutionary force and such force is given via an act, consent involves an
act. A sentence has illocutionary force when the speaker uses words to do
something, such as change a legal or moral relation between people.8

If this is correct, then consent requires the consenter to have certain
thoughts (specifically, intentions). One argument is that children, the de-
velopmentally disabled, and others often do not have such thoughts be-
fore sex and hence cannot give valid consent. In particular, an individual
must have the following thoughts to give consent to sex.

• I intend to temporarily eliminate a claim against contact (or, per-
haps, sexual contact) held against another.

• I intend to use a particular conventional expression.
• I intend to eliminate the claim via the conventional expression.

People can have these intentions in different degrees because of the dif-
ferent degree to which people can recognize how claims work, how one
eliminates them via conventional terms, and what the claim describes.
For example, when consenting to chemotherapy, different consenters
might have different degrees of understanding of chemotherapy, claims,
speech-acts, and so on.

An individual can also consent by promising to follow a set of rules.
These might include rules of which the consenter is not aware. That is, an
individual might promise to follow the set of rules (whatever they might
include), though he might not be aware of what some of the particular
rules are, and that the consent is morally transformative despite his not
having an intention about the particular rule of which he was unaware. If
there are a set of implicit rules concerning sex, then consent can occur in
this manner. By analogy, when a customer is in a restaurant, the soup-or-
salad rule allows him to order only one without paying extra, even if he



How Consent Works 55

is not aware of this particular rule. A customer is bound by it insofar as
he consents to obey default restaurant rules. When adults have sex, the
parameters of sexual interaction are usually set by implicit rules.

Feature #3: Thresholds

There are two models of the thresholds required for valid consent. By
thresholds, I mean the degree to which a consenter must be competent or
informed and her consent voluntary for her consent to be valid. Here is
the first model.

Model #1: Constant Threshold. The conditions for valid consent do not
vary with context.

On this account, there are set thresholds for competence, knowledge, and
voluntariness that hold across all contexts. The legal recognition attached
to the consent or its moral weight might vary, but this is due to consider-
ations other than those that make consent valid or invalid. For example,
this might include the consequences of allowing consent to be legally
recognized in various contexts.

Here is the second model.

Model #2: Variable Threshold. The conditions for valid consent vary with
the context.

By analogy, consider the contextual thresholds for legally valid consent.
First, consider knowledge. The law allows people to gamble despite be-
ing presented with little, if any, information on gambling odds or how
the games work. It requires much more information for consent to medi-
cal treatment. The law also allows people to marry with little disclosure
from the would-be spouse, but requires considerable disclosure to buy a
house. Second, consider voluntariness. The law allows intoxicated people
to consent to gamble, but not to get tattooed. Third, consider competence.
Confused thought patterns that are found in some elderly people legally
might not invalidate consent to life-saving surgery, but might invalidate
an attempt to revise a will.

The issue is whether the threshold for morally valid consent varies
with context or whether it is constant with a context-dependent threshold
for legally valid consent. On both models, it is hard to see how there can
be a borderline region of competence, knowledge, and voluntariness,
where consent is neither morally valid nor invalid. This is because such a
region would be one in which another individual neither has nor lacks a
duty to a consenter and this intuitively seems incoherent.

If autonomy justifies consent, then there is a reason to accept the Vari-
able Threshold model. There are two versions of this model corresponding
to right- and good-based accounts of the morally transformative function
of consent. On one version of this model, a moral-responsibility-based
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side-constraint explains the transformative function. The feature that
underlies this side-constraint might be, depending on the theory, a capac-
ity or an exercise of a capacity to guide one’s own life. On a second
version of the Variable Threshold model, a moral-responsibility-based val-
ue explains it. The value is a self-shaping life.

On various accounts, an individual is morally responsible because he
has the capacity to determine his mental states via other mental states, be
responsive to reasons, understand the true and the good and use this
understanding to revise his inner self, form a coherent network of mental
states and actions, be the source of his thoughts or actions, or exercise
countercausal freedom.9 On other versions of these theories, and ones I
favor, an individual is morally responsible to the degree he exercises the
relevant capacity. By responsible, I mean apt for praise or blame.10

Both accounts leave open the parameters of autonomy. They leave
open whether responsibility attaches primarily to local states of affairs,
such as a particular choice, or global state of affairs, such as the shaping
of extended portions of a person’s life. They also leave open whether
responsibility is a property an individual has at a particular time or over
an extended period of time.

Almost all the theories of moral responsibility support the Variable
Threshold model. On almost every account, the demands of consenting in
a way that makes the consenter morally responsible depend on situation-
al factors that vary with context. They so vary because different contexts
place different demands on competence, knowledge, and voluntariness.
For example, the knowledge of options required for autonomously decid-
ing to buy a house might be greater than that for autonomously making a
medical decision because medical contexts more often have reliable-and-
beneficent authorities. Hence, if a moral-responsibility-based feature ex-
plains the moral transformative function of consent and if moral respon-
sibility in different decisions (and areas) sets different demands for com-
petence, knowledge, and voluntariness, then the threshold for these con-
ditions will vary with the context.

Parallel reasoning applies to interest-based accounts of the morally
transformative function of consent. Here, also, there are right- and good-
based accounts. Similar to the above reasoning, the demands of consent-
ing in a way that makes the consenter’s life go better (or promotes peo-
ple’s interests more generally) depend on situational factors that vary
with context.

A similar thing is true for fairness-based accounts of consent. This is
again because the demands of consenting in a way that is fair depend on
situational factors that vary with context. For instance, it might be fairer,
given the difference in information available about the products, to re-
quire a higher level of informed consent for one who buys a house than
one who buys a car.
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We are now in a position to set out the theoretical factors that deter-
mine whether children and teens can validly consent to sex.

CONSENT TO SEX IN TEENS AND CHILDREN

Whether a child gives valid consent depends on whether she performs
the relevant speech-act and whether she is sufficiently competent and
informed and her doing so is sufficiently voluntary. Teens perform
speech-acts. Children past a certain age also do so.

On the first version of the Variable Threshold model, it is not clear
whether children have the relevant capacity or exercise it with sufficient
care to autonomously consent to sex or even to be autonomous in gener-
al. This is particularly true if a child (for example, an eleven-year-old)
does not sufficiently understand the nature of sex or understands it but is
pressured into it by the presence of influential teens or adults. Here the
quality of decision making depends on the particular individual and par-
ticular context. Perhaps, in general, children do not have the clarity of
thought and understanding to make choices in a way that should consti-
tute valid consent. This strikes me as plausible, but it depends on the
particular theory of moral responsibility and the degree to which an indi-
vidual satisfies it. For instance, children might be responsive to reasons,
but incapable of understanding the true and the good and using this
understanding to revise their inner selves.

Also, a philosophical argument is needed as to where the threshold is
with regard to the degree to which the moral-responsibility-making fea-
ture is present. Roughly, there needs to be a specific degree to which
someone can determine his thoughts and actions or have them respond
to reasons that constitutes having enough autonomy to be able to validly
consent. It is hard to see what would ground such a specific threshold
and, in any case, it is theory dependent. It is also counterintuitive in that
significantly less intelligent people, people from different times (for ex-
ample, medieval times), and people with various defects (for example,
antisocial personality disorder) intuitively seem to be in the borderline
area of responsibility. They appear to be very mildly praiseworthy or
blameworthy for their thoughts and actions. The same is true for older
children and younger teens.

On the second version of the Variable Threshold model, the threshold
for competence, information, and voluntariness varies with the connec-
tion between consent and a self-shaping life. In the context of sex, this
depends at least in part on the relation between sex and a self-shaping
life. Sex might affect a self-shaping life because it is important to a self-
shaping life or because it is connected to other things that are important
to it. By analogy, we think there is a low bar for valid consent to playing
kickball because, in general, playing kickball is not very important to a
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self-shaping life and not connected to other things that are important to
it. We think there is a high bar for suicide for the opposite reason.

In general, sex by itself is not very central to a self-shaping life. For
example, consider the following.

Al and Bob both live for ninety years and have equally pleasurable
lives. They also have families, friends, knowledge, and awareness of
beauty that are equally good and equally good for them. Al, however,
has a lot more and much better sex over his lifetime because Bob’s wife
has medical issues. The extra pleasure Al gets from sex is counterbal-
anced by the extra pleasure Bob gets from playing music, reading liter-
ature, and attending plays.

Al’s life does not intuitively seem more self-shaped than Bob’s life. An-
other example is this:

Charles went to Cornell in the mid-1980s. Because he was good-look-
ing, funny, athletic, and a member of a popular fraternity, he had fre-
quent sex and very satisfying sex with many good-looking women.
Charles chose between attending Cornell and West Point. Had he gone
to the latter, he would have had sex less frequently and less satisfying
sex.

It does not intuitively seem that Charles’s life would have been less self-
shaped were he to attend West Point solely in virtue of the sex-related
differences. Hence, in general, sex by itself is not very central to a self-
shaping life.

Sex does not seem very closely related to other things that are impor-
tant to a self-shaping life. Some groups (for example, Jews) have more
sexual partners than other groups.11 There is little reason to believe that
this contributes to making them more autonomous.12 In one study, teens
who had sex early had less antisocial behavior and better relationships.13

Other studies, however, find such sex has negative effects.14 Regardless
of which is correct, it is not clear that what makes lives go better or worse
makes them self-shaped. Any effects probably vary between individuals
and contexts and likely do not fit a clear pattern. In any case, an argu-
ment is needed here showing that, in general, sex significantly affects
things that are important to a self-shaping life. I am not aware of any.

On one account, children have a right to an open future and things
that they might willingly participate in might violate their ability to
shape their lives in the future.15 The notion that a child has a right to an
open future might explain why, for example, it is wrong to sterilize a
child who willingly agrees to it because you cut off his opportunity for
future procreation. It also might explain, for example, why allowing chil-
dren to drop out of school in the eighth grade might drastically cut down
on the possibilities for their future and therefore not be something adults
should allow children to choose.16
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The argument here is that children that engage in sex “consensually”
(especially with those older than they are) have a much higher chance of
being unable to have healthy sexual relationships when they are older
and the good of a healthy sex life is part of one’s right to an open future.
The first claim about early-age-and-willing sex endangering the ability to
engage in or likelihood of having a healthy sexual relationship is an
empirical claim and, as far as I can determine, not one that has been
empirically shown.

The notion that there is a right to an open future is an odd one because
if rights are justified by autonomy, there does not appear to be anything
about a child’s current capacity to shape his life (or his exercise of this
capacity) that justifies the right. Rather, the right is likely justified by the
child’s future interests. It is this concern that explains why adults today
must leave open some options (education, marriage, and children) but
not others (a simple but ignorant life and an unthinking acceptance of the
parents’ values and religion). However, if the concern is for the child’s
future interests, then the argument against sex should be filled out in
terms of what will benefit the child rather than in terms of autonomy or
autonomy-based rights. Such an argument is just the age-old argument
from the harm principle, which will be discussed in the discussion of
forward-looking reasons and adult-child sex that occurs in chapter 6.

In summary, then, on the first version of the Variable Threshold model,
it is unclear whether children have the relevant capacity to reason or
actually do reason with sufficient care to autonomously consent to sex or
even to be autonomous in general. This depends on the particular theory
of moral responsibility and on the particular individual and situation. On
the second version of the Variable Threshold model, the threshold for com-
petence, information, and voluntariness varies with the connection be-
tween consent and a self-shaping life. As with the first version, the con-
nection varies with the individual and context. In general, there is little
evidence that the connection is often strong.

CONCLUSION

In conclusion, a person gives consent just in case she intentionally waives
a claim in another. She gives valid consent just in case she is sufficiently
competent and informed and consents voluntarily. The context deter-
mines what is required for sufficient competence, knowledge, and volun-
tariness. Depending on the theory, the threshold depends on what is
required for her to be morally responsible for her consent or the extent to
which her consent contributes to a self-shaping life. Filling this out de-
pends on theories of moral responsibility and self-shaping lives as well as
the facts about children’s and teens’ capacities.
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FIVE
Exploitation

It is often asserted that adult-child sex is wrong because it is exploitive.
This assertion is unconvincing if, as I argue below, exploitation is not a
real property. Even if it were a real property, it would not make actions
wrong. The notion that exploitation is not a real property but even if it
were it would not be wrong is defended below. Even if exploitation were
a real property and one that makes actions wrong, it is unclear how often
such sex is exploitative. Whether it is depends on whether the adult
participants get an unfair share of the sexual enjoyment or other benefits
from the sex. This depends on the facts surrounding the particular
circumstances. For example, if a child gains as much as the adult via
pleasure or feelings of closeness, then the sex lacks the disproportionate
benefits that characterize exploitation. Also, if the adult were to feel
guilty after the interaction so that he gains less than the child, the sex
would not be exploitative. To see the role of context in assessing the
exploitation of sex, let us consider the case Island Lovers.

Al and Betty are stranded on a tropic island. They are isolated there
and will be for the rest of their lives. Al is a normal-functioning twenty-
five-year-old. Betty is a developmentally disabled (retarded) twenty-
five-year-old who has the mental abilities of a twelve-year-old. She has
been sterilized and knows it. After years on the island, they fall in love
and both very much want to have sex with the other. Were they to have
sex both would probably greatly enjoy it.

Here the sex would be exploitative if Al uses his superior functioning
ability relative to Betty to take an unfair share of the benefits of the sex.
This might be the case, but depends on the context. It might vary by the
day. A parallel analysis occurs were Betty a teen or a child.

Unlike the sexual world, the business world is often considered a
moral free zone in which roughly equal parties compete for profits. The
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one exception is exploitation, roughly where a stronger party takes ad-
vantage of a much weaker party. The issue of exploitation comes up in
contract law where unconscionable contracts are voidable, the debate
over sweatshops, and laws protecting vulnerable workers by ensuring
minimum wages, overtime pay, and safe working conditions. The con-
cept of exploitation is used to justify laws against organ sales and price
gouging. In this chapter, I argue for two surprising theses: exploitation
doesn’t exist and what is normally viewed as exploitation is morally
permissible. The chapter contains three parts: an account of exploitation,
an argument that it doesn’t exist, and an argument that what is taken to
be exploitation is morally permissible.

THE NATURE OF EXPLOITATION

The Nature of Wrongful Exploitation

Our interest here is in the sense of exploitation that is a concern in the
business world and that is normally thought to be wrong and thought to
be relevant to adult-child sex as well. In the most general sense, one
person exploits a second when the first takes advantage of the second’s
weakness. In this sense, one tennis player can exploit another’s lack of
conditioning. This sense does not pick out something that is wrong.

Before moving to the notion of wrongful exploitation that I will use in
this chapter, it is first helpful to set out a few notions. Consider the notion
of a transaction surplus. A transaction is an exchange and the transaction
surplus is the benefit that accrues to the two transacting parties. This is a
function of the distance between their reservation prices. The seller reser-
vation price is the minimum price that the seller would (or should) accept
to sell a good. The “should” here is a function of the seller’s self-interest
and I leave open the issue of whether the seller’s gain is relative to his
own estimation of his interest or his actual interest. Similarly, the buyer
reservation price is the maximum price that the buyer would (or should)
accept to buy a good.

Note that there is an issue as to whether an exploitation-theorist can
provide a principled account of whether the reservation price should be
set according to each party’s perceived interest or actual interest. If she
cannot do so, then it is unclear whether there is a correct notion of exploi-
tation. A principled account might depend on the degree to which exploi-
tation is a subjective account of a party’s perception of her bargaining
circumstances or an objective account of those circumstances.

The ex ante transaction surplus is the expected surplus before the
agreed-upon exchange occurs. This is because an apparently unfair trans-
action might, through some fortuitous circumstances, end up being very
beneficial to the vulnerable party. For example, if a large landowner uses
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the desperate financial status of a sharecropper to pressure the latter into
purchasing apparently worthless swampland, the transaction might be
judged one-sided from the perspective of the two parties’ expected re-
turn. If the swampland is later found to contain valuable mineral depos-
its, the transaction is more beneficial ex post (after the exchange occurs) to
the sharecropper than ex ante.

Consider the notion of a bargaining position. A party’s bargaining
position consists of a party’s resources and circumstances. These include
both objective features (for example, other options) and subjective fea-
tures (for example, needs and wants). This does not include the party’s
bargaining ability, which includes her information, toughness, patience,
and perceptiveness. These generally correspond to those features over
which a party has more direct control and, on some accounts, for which
she is responsible.

Using these two notions, we can set out the notion of exploitation.

Wrongful Exploitation: One person wrongfully exploits a second if and
only if the first uses his superior bargaining position to take an unfair
share of the transaction surplus.1

On some accounts, exploitation need not involve a transaction at all. If so,
then my concern for wrongful exploitation is a concern about transaction-
exploitation, which on these accounts will be one type of exploitation.

There are three ways this definition of wrongful exploitation might be
thought incomplete. A first condition might be thought to be that the
stronger party (that is, the party in the superior bargaining position)
knowingly or intentionally takes unfair advantage of the weaker party’s
position. The problem with this is that this makes exploitation a function
of the mental states of the transacting parties and this is unappealing to
those who view the moral status of an act as depending on what is done
to the persons and not what the agent is thinking or intending. The latter
is arguably relevant to the blameworthiness of the agent and not the
status of his act. This is what allows us to say that a person did the wrong
thing but for the right reasons or vice versa.

A second condition might be thought to be that the unfair share of the
transaction surplus is to be viewed from the ex ante perspective. My
account is neutral on this requirement. One approach would be to accept
this additional condition. Another approach would be to reject my ac-
count on the grounds that the second condition is just a way of filling out
the above mental-state condition because the ex ante perspective looks at
what the parties know at the time the agreement is negotiated.

A third condition might be that the weaker party is desperate. This is
to rule out cases in which there is enormous pressure on the basis of
proposed gain that the stronger party offers to an already well off weaker
party. For example, if a recent lawyer and business school graduate gets
$150,000 job offers from a series of law firms, but job-related stock op-
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tions from an investment bank valued at $1.5 million, the pressure to
accept the latter job might be intense. However, this does not look exploi-
tative. One concern here is that exploitation is a function of pressure
(whether objective or subjective) and the pressure might be intense due
to the graduate’s nearly compulsive desire to become rich. Because noth-
ing in this chapter depends on this issue, my account is neutral with
regard to it.

Note that on my account, the parties gain or usually gain from the
transaction. This differs from accounts of exploitation that require that
one party be harmed.2 Also, my account allows persons to give valid
consent to the transactions. This differs from those that require that the
parties be coerced (assuming coercion invalidates consent) or that there
be a defect in consent.3 My account is not conceptually linked to a general
theory of wrongful action. This differs from accounts that fill out exploi-
tation in the Kantian sense that it involves treating someone merely as a
means.4 My account has the advantage of picking out an act-type that is
independent of other wrong-making features (for example, injustice and
harm) and instead focusing on what really appears to be objectionable
about exploitation, the unfairness of the agreement. This account is con-
sistent with theories of Marxist exploitation that assert that the proletariat
is exploited because it does not receive a fair share of what it produces.5

The Distinction between Bargaining Position and Ability Is Unclear

Before proceeding a quick note is in order. The above account as-
sumes that there is a morally relevant difference between bargaining po-
sition and ability, because only the former is relevant to exploitation. The
reason for this is that bargaining ability is something that a person can
more directly control or something for which she is responsible. Note,
however, that one can be responsible for her poor bargaining position.
For example, consider a poor single mother who is negotiating in Thai-
land against a large international corporation regarding a job in a sweat-
shop. One can imagine a case where the woman was married and rich
and then became poor and homeless when she killed her husband and
then squandered her money gambling.

In addition, given the role of genetics and childhood education in
shaping persons’ abilities, it is not clear that they are responsible for their
bargaining ability. This rests on a controversial claim about responsibility
that lies outside the scope of this chapter. The underlying assumptions
here are that if there are factors (genetics and the environment) for which
a person is not morally responsible and if these factors necessitate that
person’s feature or act about a person, then he is not responsible for that
feature or act.6 If there is no principled reason to distinguish between
bargaining position and ability, then exploitation is probably not a dis-
tinct wrong. In what follows I’ll leave this concern aside.
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EXPLOITATION DOES NOT EXIST

Exploitation Involves an Unfair Price

In this section, I argue that exploitation doesn’t exist. Exploitation
involves the unfair distribution of the transaction surplus, which in turn
is a function of whether or not the agreement has a fair price. If, as I argue
below, there are no fair or unfair prices, then exploitation does not exist.
My argument, then, is the following.

(P1) If exploitation exists, then there are fair and unfair prices.
(P2) It is false that there are fair and unfair prices.
(C1) Hence, exploitation does not exist. [(P1), (P2)]

The first premise rests on the above analysis of exploitation. My denial of
exploitation will focus on the second premise. There are roughly six theo-
ries of what makes a price fair. My argument is to show that all six fail
and that the failure of the most plausible theories of a fair price shows
that it is probably not a real property.

Some people deny that exploitation entails an unfair price.7 The denial
has to explain why exploitation is a distinct type of wrong. This explana-
tion might involve a different ground of wrongness or a shared ground
(for example, injustice or contempt) that is uniquely expressed in exploi-
tation. I do not see a plausible candidate for this type of theory.

There Are No Fair and Unfair Prices

The first theory of a fair price is maximizing theory.8

Maximizing Theory: A price is fair if and only if it maximizes value in
this case or in the relevant range of cases.

The relevant value might be the good, parties’ well-being, transaction
surplus, or some other value. Viewed in terms of the good this theory
fails because paradigmatic unfair prices might maximize the good. To see
this, consider the following case.

The Boat Case. B’s boat has capsized and he has been swimming for
hours near the center of a large and seldom frequented lake. He is
nearing exhaustion when A’s boat approaches. A says to B: “You may
climb into my boat and avoid drowning only if you promise to pay me
$50,000 within three days.”9

If A has no money and instead bargains to have B pay to save the lives of
five Sudanese children, and this turns out to cost $50,000, then this price
maximizes the good. However, this is arguably a paradigmatic unfair
price.

When the price is filled out in terms of benefit to the transacting par-
ties, a similar conclusion follows. Imagine that the five children are A’s
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and that his well-being is intimately tied to their well-being. Again, the
price would end up being fair despite our contrary intuitions. One re-
sponse that a maximizing theorist might make is that what matters is the
intrinsic goodness for the parties, not the use to which the money is put.
However, money and many other benefits are extrinsically good for per-
sons and hence this response is confused.

A second theory is the egalitarian theory.

Egalitarian Theory: A price is fair if and only if it distributes the transac-
tion surplus equally.

Equality might be viewed in terms of the distance between the actual and
reservation prices or in terms of utility each party receives at a particular
price. To see what is wrong with either consider the next case.

Lecherous Millionaire. A Pakistani businessman pays for the life-saving
surgery of five Pakistani children each year. An attractive Indian wom-
an wants him to pay for her daughter rather than a Pakistani girl. They
agree that the businessman will pay for the expensive surgery that
alone can save the child’s life provided that the woman becomes his
mistress for six months. No one else will pay for the life-saving sur-
gery.

This appears to be another paradigmatic case of exploitation. Yet because
the Indian woman would have given up far more to save her daughter,
she gains more both in terms of utility and in terms of the distance be-
tween the actual price and her reservation price. Hence, the equality
theory does not entail that this is an unfair price.

One reason to insist on an equal distribution of transactional benefits
is that one is more likely to get it.10 Another reason is that some goods are
positional. A positional good is one whose value is a function of the
amount one has in comparison to others.11 Insisting on an equal distribu-
tion makes sense if the other transacting parties are competitors for
things that can be purchased via the positional goods. Neither the likeli-
hood of getting an equal share nor the role of positional goods provides a
justification of understanding fair price in terms of an equal distribution
of the transaction surplus.

In addition, the equality theory does not take into account the role of
desert. For example, in some transactions, one person contributes most of
the work. On some accounts of desert, although not accounts I accept, it is
not clear that the benefits of the transaction should be split equally when
desert enters the case. This leads us to the third theory.

Consider desert theory.

Desert Theory: A price is fair if and only if it is deserved.

The content of this theory depends on what grounds desert. If desert rests
on virtue alone, then the fair price depends on the virtue of the two
persons to the transaction.12 If desert rests on actions alone, then the issue
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arises as to whether the relevant feature of an action is the actor’s hard
work in performing it, the sacrifice that accompanies it, or the extent that
the act contributes to the desired outcome.13 Both virtue- and act-based
accounts are implausible, as can be seen by considering how the fair price
would differ in isolation cases.

Consider the virtue theory of desert. On this account, the fair price
should differ between two persons who differ in virtue, even when they
buy the same product from the same seller. This is implausible. For exam-
ple, it does not intuitively seem that a fair price for Mother Theresa is less
than that for the average consumer. This is price discrimination (price is a
function of its value to the consumer) and it does not align with our
intuitions about fair prices.14

Actually, one might not have this intuition. For example, there is a
restaurant in Philadelphia which charges different prices to different cus-
tomers, depending on what they can afford, and no one complains. Also,
college scholarships are in effect price discounts. Still, even on these ac-
counts, the price differences do not track differences in virtue.

Consider next the act-desert theory. On this account, the fair price
should differ when two sellers sell identical goods to the same buyer
under the same circumstances depending on the effort, sacrifice, or con-
tribution that went into producing the good. However, differences in
effort or sacrifice might be the result of inefficient or outdated means of
production and this does not seem relevant to the fair price. For example,
when one person digs holes with a backhoe and the other uses a shovel, it
seems odd that the fair price for equally sized holes would vary wildly.
This is true even though the person digging holes with a shovel puts in
greater effort and sacrifices more to dig the hole.

Contribution does not depend on hard work or effort, but, instead,
depends in part on supply and demand (that is, a market).15 One prob-
lem is that if this account presupposes a market, then it will be relative to
the relevant market. This prevents it from being an independent standard
that can be used to assess outcomes in different markets.

A second problem with the act-desert theory is that it is not clear
which baseline should be used to measure two parties’ contribution to
the transaction surplus. Consider The Boat Case and let us add that the
seller’s reservation price is $5 and the buyer’s reservation price is $5
million. It is hard to see how in principle to pick out the degree of trans-
action surplus contributed by each person given that without either party
there is no transaction surplus. In any case, there is no indication that
focusing on contribution will generate the intuitively fair price. Given the
causal role of the stronger-positioned parties in The Boat Case and Lecher-
ous Millionaire, it might well be the case that the price is tracking contribu-
tion despite its intuitive unfairness. If contribution is measured according
to the degree of profit, then it might be thought to just be a way of getting
at the market valuation of each party’s contribution.
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Contribution might be measured according to the concept of marginal
product. However, as Amartya Sen argues, this is not a good measure of
how much each person (or factor) contributes. Rather, it is meant merely
to guide the allocation of additional resources.16

Because effort, sacrifice, and contribution all have strongly counterin-
tuitive results with regard to fair price, it is doubtful whether desert in
the context of transactions tracks some property of acts. In other areas of
desert (for example, deserved well-being), it is plausible that desert rests
on virtue. Good people who accidentally wrong others do not deserve to
suffer. They should compensate their victims—on the principle that the
actor should pay rather than the victim—but this does not show that
desert does not rest on virtue. Similarly, bad people who accidentally
benefit others do not deserve to have lives that go very well. Thus, there
is reason to think that desert does not track acts. This brings us to the next
theory.

A fourth theory is that fair price is a fundamental moral notion. By
this I mean that its justification does not rest on another concept or princi-
ple. On some accounts, this is also true of desert, rights, or the good, and
so this would not be unique. The problem with this account is that there
does not seem to be a set of consistent intuitions from which we could
infer the existence of such a fundamental property. For example, in some
cases the fair price intuitively seems to track the contract price. Consider
when some businessmen negotiate for a better price for their goods than
do others. The negotiated price intuitively seems fair, especially when
neither side is desperate. This is true even if two parties negotiate for
different prices for the same product. For example, if two gas distributers
negotiate for five-cent different prices for their product, it doesn’t intui-
tively seem that one price is fairer than the other. It could be that fairness
allows for a range of prices, but then it gets harder to see what makes the
range fair. In addition, if the range does not have sharp boundaries, then
the property of fair price is vague and it is not clear if real properties can
be vague. Some properties like cloudy and wet seem to be vague, but the
fuzzy boundaries might be due to epistemic considerations, in which case
this boundary issue goes away. Alternatively, the properties might not be
real properties.

In other cases, the fair price intuitively seems to track contribution
(consider, for example, the shovel-and-backhoe case above). In other
cases, for example, The Boat Case and Lecherous Millionaire, it intuitively
seems to track the outcome in a hypothetical market. Hence, there does
not appear to be a unified pattern of intuitions and this is not what we
would expect if fair price were a fundamental moral notion.

A fifth theory is market theory.

Market Theory: A price is fair if and only if it is a price that is found in
the relevant market.
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The market might be viewed as a guide to an individual’s contribution.
However, that would make it a type of desert theory. For market theory,
the market should be viewed as a separate ground of fairness.

The market can’t be the actual one because the issue is whether the
agreed-upon price is exploitative. Because the agreed-upon price is the
actual market price, at least when there is no coercion present, the price
would always be fair on this theory. The alternative version is to focus on
a hypothetical market. This is Alan Wertheimer’s theory, the most devel-
oped theory of exploitation.17

The theory must pick out which hypothetical market is relevant and
explain why it is relevant. It is not clear what market should be preferred.
The market in question could be the efficient, average, or reasonable
market. The choice of markets here is arbitrary. The efficient market is
relevant only if exploitation is wrong because it is inefficient. However,
the concern for efficiency is a maximizing justification and we saw earlier
that this doesn’t provide a satisfactory theory of fair prices.18 This also
provides a forward-looking theory of fair prices and we are looking for a
backward-looking one.

The average market is arbitrary because we would need to average
over a number of markets. This requires that we identify the right mar-
kets. This description poses a problem in terms of the product purchased
(for example, small boat rides to desperate swimmers, small boat rides,
boat rides, or rescue trips), the area (for example, the United States; the
United States and Mexico; or the United States, Mexico, and Central
America), and the time (for example, past year, past decade, or future
decade). It also makes the moral status of a transaction in one market
depend on the specifics of other markets. It is unclear what would ex-
plain this dependence.

The reasonable market is one in which the participants have certain
traits. One relevant trait is the bargaining position and ability of the rele-
vant buyers and sellers. Without a theory explaining why some level of
these factors should be chosen this theory is incomplete. For example, in
the context of boat rides, we would need to determine the number of
boaters and their willingness to hold out for high prices. A similar thing
is true of the participants’ knowledge and rationality. In addition, the
whole motivation for looking at the hypothetical market is unclear. In
particular, it is unclear why the price in other markets explains why a
price in a very different market is unfair.

A sixth theory is rationality theory.19

Rationality Theory: A price is fair if and only if it is one to which rational
parties would agree.

The idea here is that the rational price is one that is just or fair. One way
this might be filled out is to view the fair price is one that would occur in
a market that satisfies the Rawlsian principles, particularly the Difference
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Principle.20 This principle states, roughly, that wealth distribution is just
if and only if wealth is distributed equally except when an unequal distri-
bution benefits the worst-off group. This is part of a larger project where-
by distributive justice aims to distribute the benefits of social cooperation
and do so in a way that reflects the equal value of the persons who
cooperate.

One immediate problem with this theory occurs if rational parties
think that prices should track the actual market. On Rawls’s account,
persons in the original position would make choices that benefit the
worst off and ensure equal opportunity. This can arguably best be estab-
lished through direct transfer of wealth to the worst off, rather than some
principles that are inefficient because they interfere with the ability of
prices to communicate information.21 By focusing on a direct wealth-
transfer, the poor could be helped in a more efficient manner than via
principles that address prices. The greater efficiency would arguably ben-
efit everyone, including the worst off.

Another problem concerns the Rawlsian project. If one views Rawls’s
project as infringing on private property rights, then the principles de-
rived from it are unhelpful.22 Alternately, if one views it as a heuristic
guide to what is fair or just, then it presupposes that there is such a thing
as a fair price. There are likely better ways to discover it.23

Also, it does not appear that an agreement has to be rational to be fair.
If valid consent by competent parties, even when the agreement is irra-
tional, intuitively seems to make an agreement just or fair, then rational-
ity is not a necessary condition for fairness. To see this, consider the
following.

Mismatch: Consider the following lifetime well-being amounts (for ex-
ample, lifetime utility) for the following marriage combinations. The
first number is the male’s, the second the female’s. Assume that the
coupling combination has no effect on third parties and that the parties
are aware of the payoff values.

Table 5.1 illustrates the marriage combinations.
Given this payoff scheme, it is irrational for Al to marry Betty and Bob

to marry Alice, but if they consent to do so (when sane, aware of the
relevant facts, etc.) then they are morally bound. This set of facts is pos-
sible. People often make suboptimal decisions concerning marriage, edu-

Table 5.1.

Alice Betty
Al 100/ 25/25

100
Bob 25/25 100/100



Exploitation 73

cation, jobs, and so on. This does not make them insane, ignorant of the
relevant facts, and so on. Nor does it make them irrational in the sense of
their being unable to engage in instrumental reasoning about their and
others’ interests or not doing so. If binding consent requires near perfect
rationality, then most instances of consent are morally ineffective.

The conditions under which the parties form an agreement also intui-
tively appears to be relevant. If they form a rational agreement when one
party is desperate, then the agreements in The Boat Case and Lecherous
Millionaire would be fair in virtue of being rational given the circum-
stances of each of the parties. If the theory requires fair choosing condi-
tions, then if rationality plays a role at all, it is at most part of the justifica-
tion of a fair price.

Here is a summary of the argument. Absent force, fraud, or theft, the
business world is often considered a moral free zone in which roughly
equal combatants compete for profits. The one supposed exception is
exploitation, roughly when a stronger party takes advantage of a much
weaker party. I argued that if exploitation exists, then there are fair and
unfair prices and that it is false that there are fair and unfair prices. The
first notion rests on the definition of “exploitation”; the second on the
failure of the most plausible theories of fair prices. Table 5.2 gives a
summary of the failure.

Because the above theories of a fair price are the most plausible and
because they all fail, there are probably no fair or unfair prices. Exploita-
tion involves the unfair distribution of the transaction surplus, which in
turn is a function of whether or not the agreement sets a fair price. Be-
cause there are no fair or unfair prices, exploitation does not exist. In
what follows, we will consider whether exploitation would be wrong
were it to exist.

IF EXPLOITATION EXISTS, THEN IT IS NOT WRONG

Exploitation Is Wrong Only if There Are New Duties That Conflict with the
Agreement

The argument for this claim is the following.

(P1) If exploitation is wrong then the stronger party to a transaction
incurs a new duty that can conflict with the agreement.
(P2) The stronger party to a transaction does not incur a new duty that
can conflict with the agreement.
(C1) Hence, exploitation is not wrong. [(P1), (P2)]

The first premise rests on the following assumptions. First, a wrongful
action always wrongs someone. More specifically, it violates someone’s
claim. That is, it fails to satisfy a duty owed to her. Second, there is no
perfect positive duty to strangers. This in part rests on volunteerism
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Table 5.2.

Theory Price Is Fair Because Objections
Maximization Price maximizes transaction Exploitation can maximize the good.

surplus in particular case or
range of cases.

Egalitarian Price provides an equal 1. An equal distribution is not alwaysdistribution of the transaction fair. Consider contribution, hardsurplus. work, and sacrifice.
2. Some transactions that appear to

be exploitative have a distributive
that gives the weaker party better
than an equal distribution.

Desert Price is deserved. 1. Desert does not track acts.
2. Candidate grounds (contribution,

hard work, and sacrifice)
presuppose a market.

Primitive Price is a fundamental This does not intuitively seem to be a
property. fundamental moral property.

Market Price is found in the relevant 1. Actual market price is satisfied. Seemarket. The Boat Case.
1. Actual Market 2. Hypothetical market is unprincipled
2. Hypothetical Market (no reason to look at it) and arbitrary

(no reason to favor one over(Consider average, efficient, another).and reasonable markets.)

Rationality Price is rational. 1. Reject Rawlsianism and, in any
1. Rawlsian Price case, it is arguably satisfied.

2. Parties have rationally agreed.(Price satisfies Rawlsian 3. Consent need not be rational to beprinciples.) valid. See Mismatch.
4. This begs the question because we1. Rational Agreement

need fair choosing conditions.

when there are no special relations (roughly, duties owed to friends and
family) or a person whom the agent has harmed.

An objector might claim that an agreement is morally binding only if
it is conscionable. On this objection, the conscionable clause refers to a
fair price, but, as argued above, we have reason to doubt that prices are
fair or unfair.

The issue of whether exploitation is wrong is odd because we are
considering whether an act-type that doesn’t exist would have certain
properties if it did. The idea here is that if there were such a thing as an
unfair price and the rest of the elements of exploitation are present, then
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the resulting act would not be wrong. This is analogous to an argument
that an atheist might give in explaining why if the divine command theo-
ry were true, morality would be arbitrary. Divine command theory as-
serts that acts are wrong because, and only because, God prohibits them.
The atheist might even assert that it is impossible for God to exist and still
argue for the entailment.

There Are No New Duties That Conflict with the Agreement

The second premise rests on the notion that when a person enters into
a mutually beneficial transaction, he does not incur a duty to provide a
certain level of benefits. This is because the ex post duty has no plausible
ground. This can be seen in that there are four grounds of duties. There
are duties that correlate with or are identical to natural rights (duties an
individual has in virtue of being a person or, perhaps, sentient). There are
duties that result from valid commitments, that is, promises or consent.
On some accounts, there are duties that are grounded in special relations.
These are, roughly, duties owed to family or friends. There are also duties
that might be grounded in the fact that the duty holder in the past unjust-
ly harmed another.

None of these are present in the case of purported exploitative agree-
ments. The stronger party does not violate a natural right of the weaker
party unless we assume that the weaker party has a right against exploi-
tation, which begs the question. The valid-commitment duties are just
those set out in the agreement. Because the transacting parties are not
necessarily family or friends and because the stronger party need not
have previously harmed the weaker party, the last two grounds do not
apply.

Even if there is a duty to rescue, and I doubt it, the rescue must still
generate a price. The issue still arises as to whether some prices are
wrong and this existence of this duty does nothing to address this issue.

Objections

Four objections might be raised against this argument.
First, an objector might reject my focus on whether the agent wrongs

another. She might assert that we should adopt a subject-centered ac-
count of wrongfulness. An account is subject-centered if it focuses on the
actor, rather than the person toward whom the agent acts. On a subject-
centered account, an action is wrong when the agent’s attitude toward
another fails to view him as an end. On this account, the agent’s attitude
is irrational because he fails to think or act toward something in accord
with its value. The objector might further assert that this is precisely what
is done in the case of exploitation. This might explain, for example, why
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exploitation is often thought to violate the Kantian requirement that we
not treat a person merely as a means to an end.

This subject-centered account of wrongfulness differs from an object-
centered account that focuses on the person toward whom the agent acts.
Typically on this account, an agent acts wrongfully if and only if he
infringes on a claim of the person toward whom the agent acts. On this
account, the centrality of claims has to do with the notion that respecting
someone as an end is solely a matter of whether her boundaries are
respected.

The problem with this objection is that the subject-centered account is
incorrect. The wrongfulness of an attitude is likely a function of the inten-
tion or plan to use another as part of one’s project. However, the inten-
tion or plan is wrong because it will infringe on someone’s claim. That is
what distinguishes plans that respect others from ones that do not do so.
An example of the former is when the patient plans to pay a physician for
medical advice. An example of the latter occurs when the patient plans to
beat it out of him.

In addition, even on the subject-centered account, a transaction that
involves getting the valid consent of the other transacting party in a
mutually beneficial transaction does not disrespect the other person. One
explanation might be that it is the stronger party’s willingness to limit his
use of others to agreed-upon terms that constitutes an attitude of respect
for others.

Second, an objector might claim that in desperate conditions a weaker
party does not give valid consent and hence exploitation is wrong even
under the object-centered account. However, consider the following case.

Black Mamba: During an expedition into Africa, a highly venomous
black mamba bites a wealthy scientist. He is quickly taken to the house
of a local doctor who offers to sell him the doctor’s only portion of
mamba antivenin for the market price. The scientist quickly agrees and
signs a contract. He is then given the antivenin. After a month of lying
near death, the scientist recovers. He then refuses to pay, arguing that
the contract is invalid since his consent was coerced.24

The scientist is obligated to pay the agreed-upon price. This is true de-
spite coercive or quasi-coercive conditions that led to the sale. If such
high-pressure conditions undermine the voluntariness of the scientist’s
agreement, then the mere fact that a party’s promise is involuntary does
not invalidate it. Alternatively, if such high-pressure conditions do not
make a promise involuntary, then the same can be said in the context of
exploitation.

Michael Davis objects that in the context of a necessity contract
(roughly, an agreement made when one party is subjectively and objec-
tively desperate), the moral rule is that the desperate party is obligated to
pay the contract price only if it is fair. Davis argues that this rule is
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justified because it alone provides an incentive for others to benefit des-
perate parties while at the same time not offering an unfair contract.25

This objection should be rejected. The rule assumes that there are fair and
unfair prices, but if the above argument succeeds, this distinction is illu-
sory.

In addition, if the rules about obligation are non-consequentialist, and
Davis likely thinks they are, then incentives do not justify them. This is
because facts about incentives are not facts about past and present events
or states of affairs, but rather focus on the future. As such they are irrele-
vant to most non-consequentialist theories. Also, incentives for other peo-
ple who are considering entering into a contract in the future are relevant
to assessing duties accompanying people who already agreed to a partic-
ular contract only if one adopts a rule-consequentialist approach or some-
thing like it. Such an approach is not consistent with non-consequential-
ism.

If the incentive-based argument is consequentialist, then the argument
does not clearly succeed. This is because a rule allowing unfair prices,
were there such a thing, might benefit the desperate more than one al-
lowing only fair prices because the former might do more to benefit
desperate parties as it provides a greater incentive for people to antici-
pate and efficiently respond to emergencies.

Third, an objector might claim that exploitation is a free-floating
wrong. The idea is that certain acts are wrong even though they don’t
wrong anyone. Examples of this might include bestiality and other forms
of sexually deviant behavior done by fully willing participants. If this is
not a type of wrongful act, and I do not think it is, then this objection fails.
In addition, exploitation is usually thought to wrong the person who is
exploited. If this is correct, then this explanation is not on the right track.

Fourth, exploitation might be thought to involve a failure to act benef-
icently toward others. Alternatively, it might involve the agent failing to
maximize the good. However, this objection falls flat because in some
cases exploitation does maximally benefit others. For example, in The Boat
Case the boat owner uses the money to save Sudanese children. In so
doing, he likely satisfies his duty of beneficence and maximizes the good.
Exploitation is not necessarily opposed to the duty of beneficence and
hence the latter will not explain the wrongfulness of the former.

In summary, then, I argued that exploitation is not wrong. This rests
on the following notions: if exploitation is wrong then the stronger party
to a transaction incurs a new duty that can conflict with the agreement
and the stronger party to a transaction does not incur a new duty that can
conflict with the agreement. The former notion rests on the following.
First, before the agreement, there is no (perfect) duty to a stranger to give
him a certain amount of benefits. Second, if the stronger party has a duty
to provide a certain amount of benefits to the weaker party, then the duty
must be a new one. Third, the new duty can require an amount of bene-



78 Chapter 5

fits that diverges from the agreement. The second notion rests on the idea
that there is no ground for a new duty. Table 5.3 is a summary of why the
most plausible purported grounds fail to ground a new duty.

Hence, if exploitation exists then it is not wrong. This is because there
is no candidate duty that can explain its wrongfulness. We should also
reject objections to this argument based on the notion that exploitation is
a subject-centered or free-floating wrong or that it involves invalid con-
sent or the failure to satisfy the duty of beneficence.

CONCLUSION

In this chapter, I argued that exploitation does not exist and that if it did
exist, then it wouldn’t be wrong. The first conclusion rests on the claim
that exploitation involves transactions involving unfair prices and the
claim that there are no unfair prices. The latter conclusion rests on the
claim that exploitation is wrong only if there are new duties to strangers
and there are no such duties. As a result, exploitation cannot justify laws
against unconscionable contracts, organ sales, price gouging, and sweat-
shops.

In summary, then, contrary to a common assertion, adult-child sex is
not wrong because it is exploitive. This is because exploitation is not a
real property. Even if exploitation were a real property, it does not make
actions wrong. Even if exploitation were a real property and one that
makes actions wrong, such sex does not always have a pattern of dispro-
portionate benefits that would characterize exploitation were it a real
property.

The last three chapters argued that it is unclear whether non-forward-
looking reasons show that adult-child sex is always wrong. This was not
shown because cases of willing participants do not invariably involve
right-infringements, failure to satisfy counterfactual consent, exploita-
tion, or an incorrect motivation. This conclusion was neither strength-

Table 5.3.

Theory Explanation Objection
Natural The weaker party has a right against the There is no such right.
Right stronger party to certain benefits.

Commitment The stronger party promised to give the The agreement is the
weaker party certain benefits. promise.

Special The stronger party has a special relation to There is no special
Relation the weaker party. relation.

Harm The stronger party will harm the weaker one Distinguish refusing to
if the former does not give certain benefits. benefit and harming.
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ened nor weakened by subsequent discussions of whether children can
reason well enough to authorize sex with an adult and whether exploita-
tion is wrong. Still, adult-child sex might usually or, perhaps, always be
wrong because it has bad results. We now turn to this issue.
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SIX
The Wrongness of Adult-Child Sex
Involving Willing Participants and

Forward-Looking Reasons

Adult-child sex involving willing participants has an unclear status from
the perspective of forward-looking considerations. When both partici-
pants are willing, the risk of long-term harm is hard to estimate. There is
reason to believe that in some cases (for example, force, genital contact,
and father figures) there is a risk of significant harm. The relevance of
forward-looking considerations depends in part on whether the standard
objections to consequentialism or other forward-looking theories suc-
ceed.

THE MORAL STATUS OF ADULT-CHILD SEX

This chapter focuses on forward-looking reasons. The idea is that, as we
saw in the previous chapter, the backward-looking reasons do not clearly
show that adult-child sex involving willing participants is necessarily or
even actually always wrong. This chapter looks at whether forward-look-
ing reasons show either to be true. If the reader found the previous chap-
ter unconvincing, then he or she might consider this chapter to address
the issue of whether forward-looking reasons alone are sufficient to make
such sex wrong regardless of whether other reasons do so.

On a forward-looking theory, an act is wrong because it brings about
bad results. Under the most common version, consequentialism, an act is
wrong when, and only when, it brings about worse results than another
act available to the agent. Act-consequentialist theories focus on act-tok-
ens (particular acts) rather than act-types (act-properties). So our interest
here is whether adult-child-sex acts usually have worse results than other
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acts available to agents. This will depend on the particular adult, child,
and circumstances in which they have sexual contact. Hence, a conse-
quentialist conclusion will leave the door open for exceptions.

Harm

One guide to bad results focuses on harm. Harm is a setback to some-
one’s interest.1 If the agent harms someone and the harm could have
been avoided, this is evidence that he is bringing about worse results
than he otherwise could have.

Adult-child sex might be thought to cause either short-term or long-
term harm to the child. The short-term harm is less likely when children
are willing participants and their willing participation results from their
preferences. However, short-term lack of harm is not enough to show
that harm is unlikely. In addition, long-term harm is generally what mat-
ters. Children are constantly made to do things that harms them in the
short term because of their or others’ long-term interests (for example,
they have to share with their siblings, are disciplined, and made to go to
the dentist).

An objector might note that if there is short-term harm and all else is
equal, then it’s still wrong. However, if something causes short-term
harm and either has no other effects or its other effects balance out, then it
does cause long-term harm in the sense that over a long period of time an
individual’s interest is set back. If one instead views long-term harm as
harm that is present toward or at the end of the long period of time, then
short-term harm does not matter as much.

In addition, if adult-child sex involving willing children does not pro-
duce long-term harm, then the response fails to show that such sex is
wrong. There is some evidence for this, albeit controversial evidence.
Here I will refer back to the discussion of research in chapters 2 and 3.2

As previously noted, these studies are extremely controversial and have
come under criticism on an array of grounds. For now, I will assume
merely that the data is mixed.

Adult-child sex might bring about long-term harm because it encour-
ages the rape or exploitation of unwilling children. In the absence of data,
this sort of claim is hard to assess. By analogy, there is a debate as to
whether pornography makes rape more or less frequent.3 Assessing this
claim about adult-child sex requires data and I am unaware of any on the
topic. Furthermore, even if there is some encouragement in some cases,
this does not explain why adult-child sex is wrong in those cases in which
there is no encouragement or in which the encouragement-effect is out-
weighed by benefits to one or both participants. It also doesn’t explain
the wrongness of adult-child sex in terms of what is done to the child-
participant, although such an explanation is not part of consequentialism.
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We have reason to be wary of the argument that adult-child sex is
necessarily wrong or always wrong in the actual world because it is
always harmful. Here I refer back to the discussion in chapter 2. First, it is
not clear that adult-child sex always causes either short-term or long-
term harm, particularly when the focus is on adult-child sex with willing
participants. Second, if it is harmful, it is not clear whether the harm
comes solely from mistaken or vicious attitudes in society or from the act
itself. If it does come from mistaken or vicious attitudes, then it is conven-
tion-mediated harm. The harm would then be analogous to the social
stigmatization that used to accompany having mixed-race parents as in
Palmore v. Sidoti (1984). It is not clear whether such harm shows the act to
be wrong or merely shows society’s response to be wrong.

Expected Outcome

If one views forward-looking theories as focusing on an act’s expected
outcome, then harm also depends on various facts that are difficult to
ascertain. That is, without some assessment of the magnitude of cost if
things go poorly, benefit if things go well, and the probability of each
occurring, focusing on expected outcome is pure guesswork. There are
also description issues that plague expected-outcome theories. For exam-
ple, consider where a physician-pedophile in Bangkok has sex with a
bright girl in an orphanage with whom he is empathetic, having himself
been orphaned in Vietnam. To assess the expected outcome, we would
need to know whether the probability is for all adult-child sex, all adult-
child sex in Asia, all adult-child sex in Bangkok, all man-girl sex in Bang-
kok, all man-girl sex in Bangkok involving an empathetic adult, and so
on. If there is no reason to privilege one description over another, and it is
hard to see what that reason would be, then expected-outcome theories
fail to get off the ground.

In conclusion, the argument that adult-child sex is actually always or
necessarily wrong because it leads to expected harm is problematic. First,
it is not clear that the expected outcome is harmful, at least when the sex
involves willing participants. Second, the results of applying expected-
harm theories themselves are controversial. This is in part because of
problems in identifying the relevant description. This is also in part be-
cause it is not clear why the expected outcome, rather than the actual
outcome, should make an act right or wrong. Expected outcome does
intuitively appear to matter with regard to the agent’s blameworthiness,
but not the status of his act. Third, if the expected harm is convention-
mediated, then it is unclear whether the act is wrong or whether society’s
response to it is wrong.
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Rules

Even if act-consequentialism does not show that adult-child sex is
always or usually wrong, a critic might claim that rule-consequentialism
does. Rule-consequentialism asserts that what makes an act wrong is that
it does not satisfy the rule or rules that would bring about the best re-
sults.4 Versions of rule-consequentialism differ. On one account, an act is
morally wrong if and only if it is forbidden by rules the acceptance of
which would actually maximize the good. Other versions focus on what
would maximize the expected good, focus on rule-compliance rather
than rule-acceptance, and make adjustment for when there is more than
one set of rules that has maximally good results. Consider the rule: adults
may not have sex with children. The critic’s idea is that this rule, if it were
accepted (or complied with) by all (or most) people, would produce bet-
ter results than any alternative rule. More specifically, the rule is included
in the set or sets of rules that would bring about the best results.

The rule-consequentialist argument is unconvincing. If rule-conse-
quentialism fails, even on consequentialist grounds, then the argument
does not get off the ground. There are a series of standard objections to
rule-consequentialism. First, rule-consequentialism is either extensionally
equivalent to act-consequentialism or it is incoherent.5 Second, rule-con-
sequentialism addresses an epistemic issue (given our limited knowledge
and biases, what procedure is most likely to generate right acts?) rather
than the metaphysical issue (what makes an act right?) and it is the latter
that is central to moral theory.6 Third, rule-consequentialism cannot han-
dle conflicts of rules.7 Fourth, the theory has to provide a non-arbitrary
degree of compliance or acceptance and it is not clear that it has the
resources to do so.

Even if some version of rule-consequentialism is true, there still needs
to be an argument as to why the best rule would prohibit adult-child sex,
particularly when the child is willing, her parents consent, and, perhaps
also, the society in which the adult and child live does not disapprove of
such sex. The idea behind the lack of disapproval is that on some ac-
counts, the rule-consequentialist should not count the costs of getting
people to move away from their current moral beliefs.8 Without this
condition, the moral rules that a population currently holds might be
terrible but better than other sets because of the high cost of getting
people to change their minds. Such rules might allow women, blacks, and
Jews to be subordinated. In addition, failure to screen out this cost might
result in relativism about moral codes as it would be more costly to move
some societies to a new set of rules than to move others. The critic might
respond that the relevant rule should cover all adult-child sex, not just
such sex when the child is willing, has the parents’ consent, and society
does not disapprove, but such a response needs support.
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In short, the argument that adult-child sex is wrong because it is for-
bidden by the optimal rules is problematic. First, it is not clear that rule-
consequentialism is true. Second, if true, it is not clear why the best rules
prohibit adult-child sex, even in cases involving willing children. Third,
even if the best rules prohibit adult-child sex in cases involving willing
children, it is not clear if the issue of whether the harm is convention-
mediated is relevant. If such mediation is present, then the rules making
such sex wrong might apply only to those cultures that have the relevant
conventions.

Summary

Table 6.1 summarizes these findings.

CONCLUSION

Adult-child sex involving willing participants has an unclear status inso-
far as forward-looking considerations are hard to estimate. When both

Table 6.1.

Explanations for Why Reason to Doubt Explanation
Adult-Child Sex Is Always
Wrong
Adult-child sex harms 1. It is not clear that it always causes short-termchildren. harm.

2. It is not clear that it always causes long-term harm.
3. If it is harmful, it is not clear whether the harm

comes solely from mistaken or vicious attitudes in
society.

Adult-child sex can be 1. It is unclear whether expected-harm theory is true.expected to harm children. 2. If expected-harm theory is true, it is unclear
whether such sex produces an expected harm
(rather than benefit).

3. If expected-harm theory is true and such sex
produces an expected harm, it is unclear whether
the harm is convention-mediated.

Adult-child sex is forbidden 1. It is unclear whether rule-consequentialism is true.by optimal rules. 2. If rule-consequentialism is true, it is unclear
whether the best rules would always prohibit such
sex.

3. If rule-consequentialism is true and the best rules
prohibit such sex, it is unclear whether the harm is
convention-mediated.



86 Chapter 6

participants are willing, the risk of long-term harm is unclear. There is
reason to believe that in some cases (for example, force, genital contact,
and father figures) there is a risk of significant harm. The relevance of
forward-looking considerations depends in part on whether the standard
objections to consequentialism or other forward-looking theories suc-
ceed.

Regardless of whether adult-child sex is wrong, pedophilic desires
and fantasies might still be thought to be morally problematic. Even if
they are not the result of a mental illness, the desires and fantasies still
might be thought to be vicious (that is, the opposite of virtuous). This
might be thought to be similar to how those with rape fantasies might not
have an illness, but still intuitively seem defective. Like rape fantasies,
pedophilic desires and fantasies intuitively seem to be directed at inap-
propriate objects, involve unrealistic scenarios, and do not have the con-
sent of those who feature prominently in them. The next chapter consid-
ers the status of these desires and fantasies.
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SEVEN
Pedophilic Fantasies

EVALUATING PEDOPHILIC DESIRES

Pedophilic desires and fantasies are not necessarily vicious. They do not
always involve a pro-attitude toward an intrinsic or relevant instrumen-
tal evil. In the context of fantasies, their intensity is not always dispropor-
tionate to their object. Such fantasies are likely vicious on an Aristotelian
character-based theory of vice. However, such a theory is incorrect inso-
far as it conflicts with intuitions that individual attitudes and acts are
virtuous or vicious. More specifically, the intuitions are that attitudes and
acts are virtuous (or vicious) in themselves independent of whether the
person having or doing them is virtuous.

Desires and fantasies about having adult-child sex do not wrong any-
one. If every wrong act wrongs someone, then it is not wrong to enjoy
having such desires or such fantasies. This is true on both object- and
subject-centered theories. This is because such desires and fantasies do
not always infringe on someone’s claim or make someone worse off, nor
are they vicious or irrational as required by the most plausible subject-
centered theories.

Pedophilic Desires Are Not Necessarily Vicious

As argued in chapter 1, a pedophile is defined in terms of frequent
and intense pedophilic desires with individuals who are or appear to be
in a pre-pubescent stage. It is worth considering whether these desires
are intrinsically vicious or wrong. The issues are distinct because an atti-
tude can be vicious and not wrong. For example, a person might violently
resent a rival male for a woman in whom he is interested. Because the
resentment does not wrong the rival, it is not wrong, even though it is
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vicious. The issue in this section is whether the pedophilic thoughts are
constituents of, or reflective of, a bad moral character.

Pedophilic arousal does not necessarily correlate with pedophilic be-
havior.1 There is some evidence that pedophilic arousal is found in some
normal men and correlates with adult heterosexual arousal.2 Thus, the
viciousness of pedophilic desires and fantasies is an issue that might arise
with regard to many adult males.

Roughly, sexual fantasies are imagined scenarios that are intended to
(or generally do) bring about sexual arousal.3 The scenario need not oc-
cur. That is, fantasies are sometimes scenarios that never did and never
will occur. Pedophilic sexual fantasies are sexual fantasies involving ped-
ophilic desires. Desires are felt when perceiving real-world events or
having fantasies. The latter sometimes involves an immediate experience
of one’s desire in the context of non-actual scenarios.

A Theory of Vice

A bad moral character is a network of mental states or dispositions to
act or think in ways when the network is bad to have. The badness is
moral. It need not be bad for the subject. This is because virtue and what
makes someone’s life go better do not necessarily align.

Consider Thomas Hurka’s recursion theory of virtue and vice. A re-
cursion theory of virtue and vice focuses on a repeatable structure that
characterizes virtues and vices.4 On Hurka’s more general account, there
are three types of clauses that together capture the nature of intrinsic
goodness and badness. The first clause type is the base clause. These
specify first-order intrinsic goods and evils. “BG” stands for “base good”
and “BE” for “base evil.”

(BG) Pleasure and knowledge are intrinsically good.
(BE) Pain and false belief are intrinsically bad.
There might be other objective-list elements in (BG) besides pleasure

and knowledge. The same might also be true of (BE).
The second clause type is the recursion clause. These are clauses that

relate the value of having the correct attitudes toward objects. They also
set out the nature of virtue and vice. The proposition names stand for
“loving good,” “loving evil,” “hating good,” and “hating evil.” In this
context, I shall use “bad” and “evil” interchangeably.

(LG) If x is intrinsically good, loving (desiring, pursuing, or taking
pleasure in) x for itself is intrinsically good.

(LE) If x is intrinsically evil, loving x for itself is intrinsically evil.
(HE) If x is intrinsically evil, hating (desiring or pursuing the non-

existence of or being pained by the existence of) x for itself is intrinsically
good.

(HG) If x is intrinsically good, hating x for itself is intrinsically evil.
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The object of the recursion clauses can be a first-order or higher-order
good and evil. For example, one can have a virtuous or vicious attitude
toward another attitude. The theory is recursive because these clauses
operate in the same way with different-level objects.

There might be other conditions. One condition might be that an atti-
tude must have an appropriate intensity level. For example, an overpow-
ering love of a minor good might not be very good in itself. A second
condition might be that the value of an object has agent-relative condi-
tions. For example, it seems intrinsically better for a father to love his son’s
love for him rather than merely some son’s love for his father.

On Hurka’s theory, the attitude of loving consists of more specific
attitudes. To love something is to desire it obtain, actively pursue it, or
take pleasure in it when it obtains. People typically love states of affairs.
States of affairs are abstract entities that are similar to descriptions or
scenarios. They obtain when what they describe actually occurs. Also, on
his account, there are two modes to love something: it can be loved for
itself or because it is good. This second mode of love depends on a prior
judgment that it is intrinsically good. This recursive account might be
extended to cover instrumental goods (things that bring about intrinsic
goods) or inherent goods (things the contemplation of which is intrinsi-
cally valuable, for example, sunsets). Whether it should be extended de-
pends on whether it intuitively seems intrinsically good for someone to
love these as well. Parallel principles apply to the attitude of hating.

A third type of clause identifies virtue and vice. This type focuses on
intrinsic goods and evils identified by the above recursion clauses. These
clauses identify properties that supervene on a person’s attitudes. Here
“bad” and “evil” refer to the same thing.

(VR) The virtues are those attitudes to goods and evils that are intrin-
sically good.

(VI) The vices are those attitudes to goods and evils that are intrinsi-
cally evil.

On this account, then, virtue and vice are features of a person’s atti-
tudes. While Hurka does not specify the determinant of a person’s over-
all character, on one development of his theory a person as a whole is
virtuous or vicious based on the number, ratio, and intensity of his virtu-
ous and vicious attitudes.

Hurka’s theory of desert involves combination of base goods and evils
and virtues and vices. Here are his principles.

• The combination of virtue and pleasure in the same person’s life is
intrinsically good.

• The combination of vice and pleasure in the same person’s life is
intrinsically bad.

• The combination of virtue and pain in the same person’s life is
intrinsically bad.
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• The combination of vice and pain in the same person’s life is intrin-
sically good.

• Desert-goods and desert-evils are those identified by clauses
(1)–(4).

There is a common structure to virtue and desert. Like the principles of
virtue and vice, positive-positive and negative-negative combinations are
intrinsically good and positive-negative and negative-positive combina-
tions are intrinsically bad. Also, the role of virtue and vice in the princi-
ples of desert import the recursive structure into his account of desert.
Hurka argues that the similar structure suggests that the more funda-
mental good is appropriate responsiveness to values.

Hurka’s account has several advantages over other theories of virtue.
First, it allows virtue to have the same structure as desert and both to
have a similar relationship to the basic good. This unified structure is
appealing because it suggests that there are basic metaphysical relations
that account for the structure of higher-order intrinsic goodness.

Second, it links virtue to mental states. This allows us to view virtue as
a function of what goes on in someone’s head. On this account, asserting
that strength and agility are virtues is mere metaphor. This has the ad-
vantage of explaining why virtue produces a disposition to behave in
certain ways, without making the disposition constitute virtue. A similar
thing is true of vice. On a purely dispositional theory, moral character in
general and moral character traits in particular are nothing more than
dispositions to behave in certain ways under normal conditions. This
does not cohere with the notion that a person’s being virtuous or vicious
explains his disposition to behave in certain ways.

Third, it helps to clarify the relationship between virtue and respon-
sibility by focusing on the responsibility that a person has for his atti-
tudes. That is, a person is responsible for virtue (or vice) to the extent to
which she is responsible for her attitudes.

Fourth, the account provides an appealing account of a number of
particular virtues and vices. For example, it explains vices that occur
because a person’s attitudes don’t fit their objects (for example, callous-
ness as not caring about another’s pain and shamelessness as not caring
about one’s higher-level evil) or fit their objects but are disproportionate
(for example, selfishness as caring more about one’s own lesser good
than others’ greater good).

Fifth, it categorizes virtue as a type of intrinsic good, thereby allowing
it to be commensurate with other intrinsic goods. This explains our intui-
tion that virtue is valuable in itself and can be weighed against other
goods.
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A Theory of a Loving Attitude

Central to Hurka’s theory is the notion of a loving attitude. This no-
tion needs to be filled out. On my theory, roughly, what grounds vice is a
person having a pro-attitude toward an evil scenario (or a con-attitude
toward a good scenario). This proposition captures this notion.

• Pro-Attitude Theory: A subject’s attitude is vicious if and only if he
has a pro-attitude toward an object that is evil in itself or would be
evil in itself were it to obtain (or a con-attitude toward an object
that is good in itself or would be good in itself were it to obtain).

This theory looks at whether a person has a positive orientation to-
ward evil. This captures the central intuition of Hurka’s recursion theory,
which is that it is vicious for persons to have a positive attitude toward
(love, prefer, desire, act to bring about, and so on) evil things. A pro-
attitude toward an object is an attitude that contains a proposition de-
scribing the event plus another attitude that somehow supports the oc-
currence of the event. This attitude might or might not have a truth-
value. For example, it might be emotive or prescriptive. This theory en-
tails that the actuality and the belief about the actuality of the fantasized
event is irrelevant, although these factors might be evidence of the pres-
ence or intensity of an incorrect pro-attitude.

One advantage of the theory is that the pro-attitudes are fine-grained.
Pro-attitudes are fine-grained in that they can be directed at particular
states of affairs. These states of affairs are captured by (and, perhaps,
identical to) propositions. Since propositions are fine-grained, so are the
attitudes toward them. When pro-attitudes are directed at the effects of
having certain fantasies, the scenario is not the object of the pro-attitude.
This allows us to distinguish a person’s attitudes toward the fantasy itself
from those directed at its effects. These effects might be positive (for
example, helping the subject make love to a spouse to whom she has
grown less attracted) or negative (for example, the subject finds that these
fantasies lead to his objectifying women).

One issue is whether pleasure is necessarily a type of pro-attitude. A
proponent of the pro-attitude theory might reject this because pro-atti-
tudes alone explain why certain mental states are vicious. Pleasures and
pro-attitudes are distinct and need not align.5 To see this, notice that a
person, Charles, can consistently accept the following.

• I would find it pleasurable to experience Don’s raping Erica.
• I have a con-attitude toward Don raping Erica.

The con-attitude might be filled out in terms of whatever characterizes
pro- and con-attitudes. Con-attitudes might consist of Charles’s prefer-
ring that it not occur, his judging that the rape is morally wrong or bad,
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his having certain non-cognitive attitudes toward it (for example, he
emotes negatively toward it), and so on.

In addition, it is likely that some people have attitudes like those
regarding Don’s raping Erica. Many women have rape fantasies, but it
seems implausible that they have pro-attitudes toward rape (62 percent
of women have had a rape fantasy).6 A common theme in romance nov-
els, which are largely written for women, is the rape of the lead charac-
ter.7 Nearly all women have no interest in acting out a realistic fantasy of
rape.8 A similar thing is true of many of the violent events depicted in
movies, video games, and television shows.

An objector here might claim that these women have both a pro-
attitude and a con-attitude toward being raped: a pro-attitude toward
being raped—in enjoying the fantasy—and a con-attitude toward being
raped—in believing that it would be frightening, humiliating, painful,
and so on. He might further claim that it is a fairly normal feature of our
mental lives that we have pro- and con-attitudes toward the same state of
affairs. If this is correct, then my notion that pleasure is not necessarily a
pro-attitude toward a state of affairs weakens.

One problem with the objection is that it fits uneasily with the phe-
nomenology of rape fantasies. My discussions with women suggest that
such fantasies are not characterized by mixed or oscillating feelings as
would be true were they to have mixed attitudes toward something. Such
mixed or oscillating feelings occur, for example, when one considers the
death of a loved one who has a terminal illness and is suffering. Also,
when someone has contradictory attitudes toward something, the combi-
nation of such attitudes intuitively seems irrational. This occurs, for ex-
ample, when a mother understands that the evidence suggests that her
son committed a terrible crime and yet refuses to believe it. The feeling of
irrationality might occur in the attitude-holder or external observer. This
sense of irrationality is also not intuitively present in the usual rape fanta-
sies.

Were a woman’s pleasure toward a rape fantasy to be a pro-attitude
and therefore vicious and were she also to have a strong con-attitude
toward being raped, the combination of her attitudes might still be virtu-
ous if the latter were weightier. An attitude’s weight might be a function
of its intensity, duration, and, perhaps, another factor (for example, rela-
tion to conscious awareness). We might still say, then, that a woman’s
rape-fantasy attitudes are virtuous, although this involves a virtuous dis-
like outweighing a vicious pleasure.

Pedophilic Fantasies Are Not Necessarily Vicious

Here is an argument in support of the claim that pedophilic fantasies
are not necessarily vicious.
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(P1) If pedophilic thoughts and fantasies are always vicious, then they
always involve a pro-attitude toward or indifference to an intrinsically
bad thing.
(P2) Pedophilic thoughts do not always involve a pro-attitude toward
or indifference to an intrinsically bad thing.
(C1) Hence, pedophilic thoughts and fantasies are not always vicious.
[(P1), (P2)]

Premise (P1) rests on the conjunction of Hurka’s theory and the pro-
attitude theory of vicious pleasures.

Premise (P1) might have to be rephrased in terms of indifference to or
pleasure in part of an intrinsically bad scenario or, perhaps, a scenario
that would be intrinsically bad were it to obtain. This depends on what
sort of things are intrinsically bad. In what follows, I ignore this compli-
cation.

Premise (P2) rests in part on the assumption that some pedophilic
fantasies are not intrinsically bad. As imagined, some such scenarios do
not involve a pro-attitude toward a first-order or higher-order evil. A
first-order evil is pain or suffering.

Pedophilic desires are not themselves first-order evils because they do
not necessarily involve pain or suffering. In fact, they rarely do if, as is
likely the case, people have pedophilic fantasies because they are sexual-
ly pleasurable. Higher-order vicious attitudes involve someone having a
pro-attitude at the thought of another in pain or suffering or another
intrinsically evil object (or a con-attitude toward the opposite).9 The ob-
ject need not involve someone actually in pain or suffering, merely the
thought that they are. If some pedophilic fantasies focus on depictions of
mutually satisfying sex, and some likely do, then they do not always
involve someone taking pleasure at another’s pain or suffering. There is
some evidence that some pedophiles do not have sadistic fantasies. One
study found that most sex offenders against minors were not aroused by
sexually aggressive stimuli involving children.10 Hence, they do not in-
volve a higher-order evil. Some pedophilic fantasies might involve pleas-
ure at someone suffering (sadistic pedophilic fantasies), but this is prob-
ably not true for all.

Objection #1: It is vicious to enjoy fantasies that endanger children.

Given the harm that often accompanies sexual abuse of minors, one
might think that an adult who enjoys the thought of sex with children
takes too great a risk of acting on that thought and harming a child.
Hence, the adult is insufficiently concerned with children’s well-being.
This indifference to the well-being of others might be seen as selfishness
(putting too much weight on one’s own well-being), callousness (not
caring about another’s suffering), or other vicious attitude. Depending on
the theory, what matters here is likely the risk of harm the adult believes
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is posed by the sex. It is not the risk itself because this is external to the
person’s mental states.

This risk-based theory of why such fantasies are vicious raises the
issue of description-relativity. If what matters is what the agent perceives
to be the risk and he believes the risk to be insignificant, then he is at
most negligent with regard to enjoying the fantasy and putting children
at risk. Negligence has little to no relation to viciousness because people
often do not choose to be negligent or develop habits that lead to negli-
gence.11 In other words, negligence need not, and often is not, accompa-
nied by an attitude of hostility or indifference to others. Hence, some
negligent attitudes toward pedophilic sex are not vicious, even if they
pose an unjustifiable risk of harm to children. This occurs when the ima-
gined script involves mutually pleasurable sex between willing adults
and children however unrealistic and risky the script.

This view of negligence having little relation to viciousness conflicts
with common sense. In support of the notion that negligence and blame-
worthiness are related, George Sher argues that people are blameworthy
for traits (for example, pedophilia) that were negligently adopted or re-
tained or that were not under the agent’s control.12 This raises the issue of
whether such a factor lessens an individual’s control over pedophilia and
whether lessened control of a trait reduces its viciousness. Sher argues
that it is appropriate to blame a person for having vicious traits because
they reflect who he is. This is true even if the person is neither responsible
nor worthy of punishment for these traits. It is unclear whether blame for
traits includes judging the trait-holder virtuous or vicious. If blame-
worthy entails vice, then this opens the door to judge people who enjoy
pedophilic fantasies to be vicious, even if the subject was unaware of the
risk the fantasies pose. Blameworthiness might be thought to entail vice
because the reasoning (or lack thereof) that grounds the first also grounds
the second.

Pedophilic fantasies do not in themselves pose a risk to the child. Even
sadistic pedophilic pleasures are not vicious as long as the pro-attitude is
sufficiently fine-grained. For example, if a person takes one type of pleas-
ure or a pro-attitude toward a child-sexual-suffering scenario (that the
scenario is sexy) but not another (that it would be good were such a
scenario to occur), then his fantasy is not vicious. This is because it is the
event’s occurrence that is bad, not its sexiness, and hence taking pleasure
in the latter is not vicious. It is not clear if pedophilic fantasies are so fine-
grained. Consider fantasies that might be considered analogous. Hentai
cartoons appear to depict hebephilic sex and seem intended to suggest
that such scenarios are sexy.13 It is unclear whether the producers intend
to convey the message that they want the scenario to occur or that it
would be morally good were it to occur. Nor is it clear whether consu-
mers always or usually adopt such a message. If hebephilic fantasies
always suggest such scenarios are sexy but need not contain a pro-atti-
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tude, then such fantasies are vicious only when they contain a pro-atti-
tude toward the occurrence of the adult-teen sex (or, perhaps, painful
adult-teen sex).

Objection #2: Pedophilic fantasies are vicious because the subject takes pleasure
in an instrumentally bad thing.

It might be objected that pedophilic fantasies are vicious because the
subject takes pleasure in something that is instrumentally bad, that is, a
means to doing something bad. Here the issue is whether pleasure in
instrumentally bad things is vicious. It is not clear that pleasure in (or a
pro-attitude toward) an instrumentally bad scenario is in itself vicious.
For example, consider a high school student who fantasizes about humili-
ating a fellow student as a means of achieving acceptance among his
fellow athletes. This fantasy then leads him to humiliate the hapless vic-
tim in the fantasized manner (for example, by urinating on him). It is not
clear that the fantasy is vicious even if it leads to an intrinsically bad
result, the victim suffering, because the hazer lacks a pro-attitude toward
the suffering.

If a pro-attitude toward an instrumentally bad object is vicious, then
the issue arises whether instrumental badness is relative to the effects of
the attitude on the real world or the effects the sex has in the fantasy
world. It is likely the latter. This is because viciousness intuitively seems
to be an intrinsic property of a person and, in particular, a feature of his
mental states. For example, it intuitively seems that a person can be vi-
cious even if he is a brain in a vat and his experiences are imposed by an
experience machine.14 The same is true for someone paralyzed from the
neck down. If some pedophilic fantasies involve sex that has no bad
effects in the fantasized world, then such fantasies are not instrumentally
bad in the relevant way. The antecedent is plausible in some cases be-
cause some fantasies likely focus on short-term scenarios and others like-
ly paint a rose-colored story, however unrealistic.

Objection #3: Pedophilic fantasies are vicious because they have disproportionate
intensity.

It might also be objected that pedophilic fantasies are vicious because
the intensity level of pro-attitude is disproportionate. This depends on
the pro-attitude intensity toward the scenario being disproportionate to
the goodness of the fantasized scenario (for example, the pleasure the
couple gets in the scenario). If the intensity is disproportionate and if this
grounds vice, then the fantasy is vicious. Note that it is odd to assert that
the wrongness of pedophilic fantasies depends on something like how
much pleasure the person with the fantasy takes from it in relation to



98 Chapter 7

what is going on in the fantasy, but this is implied if disproportionate
intensity grounds vice.

Objection #4: Pedophilic fantasies are vicious because virtuous people would not
have them.

It might be objected that attitudinal theories of vice are incorrect.
Rather, the objector claims, vice is primarily a property of a person’s
whole character and only secondarily a property of his attitudes. On a
different theory of a vicious or indifferent attitude, an attitude is vicious
if it is one that would not be held by a perfectly virtuous person. This is
Aristotle’s theory.15 On one version of this theory, a virtuous person is
one who has the disposition to act in certain ways in certain types of
situations and, perhaps, for a certain range of reasons. If this is combined
with the notion that the disposition results largely from the golden mean
in emotion and action, then what is at issue is whether the golden mean
allows for pedophilic desires or fantasies. If the golden mean attaches to
the age of a sexual partner, then it probably rules out such desires or
fantasies. There is at least some reason to think that the golden mean does
attach to age. The golden mean captures those emotions and acts that
allow an individual to flourish in some range of societies (perhaps in-
cluding his own) and sexually desiring individuals with whom he is not
allowed to have sex or who cannot sexually reciprocate might hinder
flourishing.

Thomas Hurka puts forth an argument for recursive theory of virtue
and against the character theory. The theory rests on the notion that
virtue and vice are primarily properties of mental states (for example,
desires, motives, preferences, and feelings) and actions and only secon-
darily properties of dispositions and characters (networks of attitudes).16

Hurka argues for this in part on the basis of ordinary intuitions. In partic-
ular, he argues that we can make virtue-attributions apart from any con-
nection to long-lasting traits. Consider these examples.

Dog-Kicker: You are walking down the street and you see Bill kick a dog
from an evident desire to hurt the dog just for the pleasure of doing so.

Donor: Your companion stops to give $20 to a homeless person, appar-
ently from concern for that person for her own sake.

Hurka argues that we ordinarily say that the first act was vicious and the
second was generous without having to assert that either act issued from
a stable disposition or character that would produce similar actions in
similar circumstances. Hurka also argues that we value a motive or act
the same regardless of whether it is done from a stable disposition or
character.

The best explanation for these intuitions and related valuation is that
mental states and acts are primary bearers of virtue and vice. While Hur-
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ka does not explicitly state this, his theory fits nicely with the idea that a
person’s disposition or character is virtuous on the basis of the virtue of
the primary bearers of virtue and vice, mental states and acts, thereby
making dispositions and characters derivative bearers. That is, what
makes a person vicious is that she has vicious thoughts or does vicious
things, not vice versa.

A critic of Hurka’s argument might respond that a vicious kick, no
doubt, warrants such a judgment, but it is not enough to say “vicious
person,” meaning more than the doer of a vicious kick. The point here is
that the description is enough to warrant a judgment that the act or
mental state that brought the act about (for example, desire or intention)
is vicious. This is true even if the person who did the act or had the
thought is not, all things considered, vicious.

Conclusion

There might be strong prudential or consequentialist reasons to prefer
that people not have pedophilic desires. The having of such desires might
lead to child rape or molestation, sexual frustration in pedophiles, an
intrusion into civil liberties as the police pursue pedophiles, wasteful
parental protection, and so on. These reasons do not support the notion
that such desires are vicious, only that they are not good for an individual
or population. By analogy, whether homosexual desires are vicious does
not depend on whether they maximize an individual’s well-being or a
population’s utility.

In summary, pedophilic desires are not necessarily or always vicious.
They do not always involve a pro-attitude toward an intrinsic or relevant
instrumental evil. In the context of fantasies, they are not always dispro-
portionate to their object. Such fantasies are likely vicious on an Aristote-
lian character-based theory of vice. However, such a theory is incorrect
insofar as it conflicts with intuitions that individual attitudes (and acts)
are virtuous or vicious. Again, there might be prudential or consequen-
tialist reasons to prefer that people not have such desires or enjoy such
fantasies, but this does not make such desires vicious. Some, and perhaps
many, pedophilic fantasies are vicious. This is especially true of sadistic
ones. This is likely true of other types of fantasies and it is unclear wheth-
er pedophilic fantasies are more likely vicious. Table 7.1 summarizes
these conclusions.

Pedophilic Desires and Fantasies Are Not Necessarily Wrong

Some pedophilic fantasies are acts. The idea here is that if someone
intentionally wills an event then he does an act and, in some cases, people
having pedophilic fantasies intentionally will events. The event consists
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Table 7.1.

Ground of Vice Pedophilic Fantasies
Pro-attitude toward evil Not always present in pedophilic

fantasies

Disproportionate pro-attitude toward good Not always present in pedophilic
fantasies

Satisfies the golden mean Not the criterion for vice

of the individual experiencing an imagined scenario. If some pedophilic
fantasies are acts, then they can be right or wrong.

Object-Centered Theories

In this section, I argue that having a pedophilic desire or running a
pedophilic fantasy is not necessarily wrong, even if it is willed. If one
person wrongs a second, then there are two theories of what makes an act
wrong. The first is an object-centered theory. It holds that what makes an
act wrong is some feature of the person toward whom the agent acts. This
theory is object-centered because it focuses on the person acted on, that is,
the object of an act. The object-centered theory assumes that an act is
wrong if it wrongs someone. It fills out a wrong in terms of right- or
duty-infringement, unfairness, or exploitation. On this theory, an act is
wrong if it infringes on the object’s claim or affects him in some way. This
is because right- and duty-centered theories focus on claims and the fair-
ness and exploitation theories focus on the well-being of the person to-
ward whom the agent acts. By definition, one person has a claim against
a second if and only if the second owes the first a duty.

Pedophilic desires and fantasies are not necessarily wrong on an ob-
ject-centered account. The person having the fantasy does not infringe on
anyone’s right. First, the fantasy might not be directed at an actual per-
son. Second, people likely do not have a right (that is, a claim) to their
image or to not be thought of in certain ways. The standard justifications
of private property—efficiency, autonomy, mixing-labor, and desert—do
not apply to one’s image or the way others think about someone.

The efficiency justification does not apply because the cost of enforc-
ing a prohibition on thinking about people in certain ways likely out-
weighs the benefit of doing so. The autonomy justification does not apply
because one person merely thinking about a second does not limit the
second’s ability to think or act in any way. The mixing-labor objection
does not apply because a person does not mix his labor into her image.
The desert justification does not apply because if we adopt Hurka’s ac-
count of desert, the person with the fantasy is not always, and perhaps
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not usually, lessening desert satisfaction by pairing virtue with pain or
vice with pleasure.

Nor do such desires and fantasies necessarily affect the person who is
the object of the desire or fantasy. In some cases, they might have a causal
effect on the person’s well-being, for example, if they lead to a sexual
assault, but then the wrongness is a feature of the agent’s acting on the
desire or fantasy rather than his choice to have or attend to them. This is
because the two are distinct and separately controlled.

An objector might claim that we have an uneasy sense that using
someone’s image in a sexual fantasy involves objectionable appropria-
tion. He might note that it is plausible that people have a reason to want
their image not to be used in others’ sexual fantasies. The objector might
protest that surely there is some good reason for a student, for example,
to want that her image not be used in her professor’s sexual fantasy life.

The problem with this objection is that the most likely reason for
someone not wanting her image to be used by others is based on aesthet-
ics or safety. It is aesthetically distasteful to find unattractive people or
those with whom one does not want a sexual relationship of any sort
fantasizing or masturbating over one’s image. Aesthetic distaste does not
pose a problem for the above theory because it is not a moral concern.
There are also safety concerns. If another person is fantasizing or mastur-
bating over one’s image, there might be a legitimate fear that the person
with the fantasy might harass or assault the person whose image he is
using. This does not show that the use of the image itself is wrong. Rath-
er, it shows, at most, that making it known that one is so using another’s
image is wrong. The same is true for certain ways of acting on it. These
wrongs are distinct from use of the image by itself.

That the objection is not to the use of the image by itself can also be
seen in that the reason intuitively seems to go away when its use is not
tied to sex or violence. For example, were a man marooned on a tropical
island to imagine his elderly neighbors making Christmas cookies, the
neighbors do not intuitively seem to have grounds for complaint. This is
true regardless of whether they know the marooned man is so using their
image. Were the wrong the use of the image by itself, they would have
such a ground.

If image usage is not a right-infringement (where a right is, or in-
cludes, a claim), exploitative transaction, or does not by itself bring about
physical or psychological harm, then there likely is no other wrong-mak-
ing feature that is always present. This is in part because this list likely
exhausts the object-centered wrong-making factors. The uneasy sense is
better explained by the aesthetic- or safety-based concerns than by posit-
ing a new type of object-centered wrong-making feature.

Such a fantasy can be wrong if the person who runs it in his head
promised another not to do so. This special case is not enough to show
that it is wrong in cases when no such promise was made. In this case, it
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is the promise breaking that makes it wrong, not running the fantasy
itself.

Subject-Centered Theories

It might be thought that a pedophilic fantasy is necessarily wrong
because it violates a subject-centered side-constraint.17 A constraint is
subject-centered if it depends primarily on a property of the agent, that is,
the subject of an act. The property of the agent might be the value of his
acting in accord with rationality or virtue or his having a correct attitude
(for example, a correct intention or motive). The idea behind the rational-
ity requirement is that morality is a part of rationality and it is the incor-
rectness of irrationality that explains the wrongness of immoral action.
The idea behind virtue is that it is the concern for an individual’s own
virtue that explains why non-consequentialism is true. Consider the fol-
lowing case.

Tradeoff: Bad guy never lies. He tells good guy that he (bad guy) will
kill five innocent people if good guy doesn’t kill one innocent.

The reason that it would be wrong for the good guy to kill the one
innocent (on some virtue theory) is that in so doing he would make
himself vicious in some way; the specific way would depend on the
particular virtue theory. This concern for virtue also explains why an
agent should not have certain attitudes toward others.

None of these theories are particularly plausible if the explanation is
filled out in terms of the badness of irrationality or vice because there can
be cases where killing, torturing, or battering innocents will prevent even
more irrationality or vice from occurring in others. Think of cases analo-
gous to Tradeoff. For example, think of a case when a person can do one
vicious act as a means of preventing five other vicious acts by another. If
the explanation for the side-constraint is not filled out in terms of the
badness of irrationality or vice, then it is hard to see how the subject-
centered theory could be true. In any case, none of these subject-centered
side-constraints necessarily rule out pedophilic fantasies.

One might wonder whether this sounds like consequentialism, not
virtue theory. Trading off good things within a person’s life might be
explained by virtue theory; maximizing virtuous acts across people does
not seem to be. If correct, this supports the notion that a virtue-based
account of a side-constraint cannot be filled out in terms of irrationality
and thus the connection between virtue and side-constraints is mysteri-
ous.

It is not irrational to engage in pedophilic fantasies if rationality is
filled out in terms of individual or aggregate self-interest and if in some
cases pedophilic fantasies maximize both. This is sometimes true, at least
if we consider possible cases. If rationality is filled out in moral terms,
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then the proponent of the subject-centered side-constraint against pedo-
philic fantasies likely begs the question. In any case, she has the burden
of filling out what aspect of morality explains the constraint. The rational-
ity-based side-constraint cannot be a purely formal requirement like uni-
versalization because such a requirement can be met. For example, it is
possible to universalize the following maxim: if someone is in a situation
when pedophilic fantasy benefits someone and harms no one, then he
enjoys the fantasy.18

If the above arguments against the viciousness of pedophilic desires
and fantasies are successful, then it is not necessarily wrong to engage in
pedophilic fantasies because they are vicious. The above arguments de-
pend on an attitudinal rather than character-based theory of virtue.

In addition, there are a number of reasons to think that virtue does not
by itself ground rightness and vice does not by itself ground wrongness.
That is, there is reason to think that rightness and wrongness are not
notions that can be constructed out of virtue-based properties. If this is
correct, then even if it were shown that pedophilic thoughts were neces-
sarily connected to vice, that showing by itself cannot establish that such
thoughts are necessarily wrong. The same is true for acts based on such
thoughts. Here are some of the reasons.

First, if virtue is an intrinsic property and rightness is an extrinsic
property, then the latter does not rest on the former.19 The notion that
virtue is an intrinsic property is based on the notion that it is a property
of a person’s mental state or network of such states and both are intrinsic
features of a person. The notion that rightness is an extrinsic property is
based on the notion that a right-making feature is the effect that an act
has on individuals other than the agent.

Second, assume that an agent’s motive (or overall character) alone
makes the agent’s act right or it does not.20 If it does, then it is impossible
for a virtuous person to act wrongly. This intuitively seems incorrect. It is
possible that a virtuous person does an act that causes catastrophic harm
to innocents and such an act intuitively seems wrong. For example, con-
sider a scientist who, acting from the best intentions, tries to find a cure
for a deadly epidemic. However, her testing accidentally causes a new
and far worse epidemic. If the motive alone does not make an act right,
then an additional factor must make an act right. It is likely that the
additional factor is some feature of the act that is independent of virtue,
such as a factor relevant to deontological or consequentialist theories.

Third, virtue-based accounts of rightness sometimes view rightness as
an act done from a virtuous motive or total motivational state.21 This type
of theory entails that whatever a vicious person does is wrong (for exam-
ple, both her doing an act and her refraining from doing it) and this
intuitively seems incorrect.22 Also, this theory does not seem capable of
explaining how a person can do the right act for the wrong reason or vice
versa.23
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Even if the virtue-based account of rightness focuses on what a virtu-
ous person would do, would characteristically do in the relevant circum-
stances, or would advise someone else to do rather than their actual
motive or total motivational state, the virtue-based account still fails.24

The problem is that the right act sometimes depends on the agent lacking
relevant virtues. For example, a callous person should act to get rid of her
callousness.25 There are also problems with each of the specific models.
For example, the advice model assumes that a virtuous person would
always give correct advice but advice infallibility does not follow from
virtue, even complete virtue.

Subject-centered accounts of side-constraints are likely false because
they do not explain why morality contains side-constraints. Even if the
subject-centered account is plausible, the two most plausible versions,
rationality- and virtue-based constraints, do not explain why pedophilic
fantasies are wrong. This is because in some cases it is rational and not
vicious to have such fantasies.

Conclusion

In conclusion, then, a pedophilic fantasy is not necessarily wrong. On
the object-centered view, the individual who runs such a fantasy in his
head does not necessarily wrong someone by doing so. On the subject-
centered view, running the fantasy is not necessarily irrational or vicious.
Table 7.2 summarizes these results.

If having a desire is an act, the analysis is parallel to that for fantasies.

CONCLUSION

This chapter argues that pedophilic desires and fantasies are not neces-
sarily vicious. They do not always involve a pro-attitude toward an in-
trinsic or relevant instrumental evil. In the context of fantasies, their in-
tensity is not always disproportionate to their object. Such fantasies are
likely vicious on an Aristotelian character-based theory of vice. However,

Table 7.2.

Theory What Makes an Act Why a Pedophilic Fantasy Is Not Wrong
Wrong Someone

Object- It infringes on a claim of A pedophilic fantasy by itself does not wrong
centered the person acted on or someone. Specifically, it does not infringe on

worsens his well-being. someone’s claim or worsen his well-being.

Subject- The agent who has such 1. A pedophilic fantasy by itself is notcentered fantasies is irrational or necessarily irrational or vicious.vicious. 2. The subject-centered theory is false.
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such a theory is incorrect insofar as it conflicts with intuitions that indi-
vidual attitudes and acts are virtuous or vicious. Some pedophilic desires
and fantasies are vicious, but this is also true for many other types of
desires and fantasies.

Pedophilic fantasies are also not necessarily wrong. On the object-
centered theory, every wrong act wrongs someone and pedophilic fanta-
sies do not necessarily wrong someone. On a subject-centered account,
such a fantasy is wrong when it is irrational or vicious and pedophilic
fantasies are not necessarily irrational or vicious.

In the previous four chapters I’ve argued that pedophilic desires and
fantasies are not necessarily vicious or wrong and that it is unclear
whether adult-child sex is wrong. A distinct issue is whether such sex
should be illegal. Arguably, some acts should be illegal even when they
are not always wrong or vicious and, perhaps, not even usually so, be-
cause of the risk they impose on others or because they are very costly. In
the next chapter, we explore whether adult-child sex should be illegal.
This involves setting out a theory of what justifies punishment and
whether this justification applies to such sex.
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EIGHT
Criminalization

PERMISSIBLE STATE PUNISHMENT

In this chapter, I set out the conditions for a liberal state to punish some-
one for sex and then apply it to adult-child sex. This discussion of the
conditions is mostly a listing of my conclusions. An in-depth defense of
this theory is a book-length project. The discussion begins with the theo-
retical conditions for punishing sex and then moves to some practical
ways in which these conditions can be filled out. I then attempt to apply
these filled-out conditions to adult-child sex.

Theoretical Conditions

The state should punish someone for engaging in some type of sex if
and only if the following conditions are met.

Condition #1: Justice. The type of sex infringes on a moral right.
Condition #2: Good. Punishing the sex-act-type would maximize the
good (or, perhaps, the good for some group).
Condition #3: Procedure. The procedure by which people are punished
respects rights, is reliable, and does not impose an unreasonable risk.

These conditions should apply whether state punishment is justified by
rights, desert, fairness, crime prevention, moral education, calling people
to account, utility, or so on. Also, the state criminalizes something just in
case it makes people who do it liable for punishment.

These three conditions might have to be slightly modified if it is per-
missible to trade off a minor loss in one condition for significant gains in
another.

Note that even if the state does not punish something, the victim
might still receive compensation and the act in question might still be
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deterred through the tort system. State punishment is not the only way,
and not always the best way, of deterring activities.1

The idea behind the first condition is that justice binds the state. This
is because people in general have to respect people’s rights and this in-
cludes people who work for the government. Even when the government
is legitimate, unless the authorization involves a waiver of rights, citizens
retain their rights (or at least those rights that have not been waived). A
government is legitimated when citizens have a duty to obey the law. The
best theories of state legitimacy leave people’s rights in place. Here are
the standard theories of legitimacy.

Consent Theory. The duty [to obey the law] rests on consent.2

Associative Political Obligation. The duty rests on the receipt of benefits
from a just and mutually beneficial cooperative enterprise.3

Role-Relative Obligation. The duty rests on a person’s occupation of a
role (for example, citizen).4

Rationality. The duty rests on the rationality of coordination. Coordina-
tion presupposes people have a duty to follow the law.5

Instrumentalism. The duty rests on people being better able to satisfy
their moral duties by submitting to authority than by making their own
decisions.6

Democracy. The duty rests on the duty to have a democratic system or
obey the outcome of a democratic process.7

Consensus Theory. The duty rests on the consensus of a collection of
people (or, perhaps, a reasonable consensus).8

Gratitude Theory. The duty rests on the gratitude of people for the bene-
fits the government provided them.9

Some theories might respect rights depending on how they are filled out.
Consider Rationality and Gratitude theories. The theories that do not
require the state to respect its citizens’ rights are the least plausible ones.
Consider, for example, Democracy and Consensus theories.

The idea behind the second condition is that even when the govern-
ment can punish someone consistent with justice, the government should
act only when it makes the world a better place or at least improves it for
some relevant population (for example, actual people). This might be
because people consent to government coercion to make their lives go
better. Other grounds such as associative political obligations, rationality,
democracy, and consensus likely require this condition, whether explicit-
ly or implicitly. Not all of the theories require this condition. For exam-
ple, instrumentalism and gratitude theory do not. So the second condi-
tion should be seen to depend on the theory of state legitimacy. I think
that the legitimacy of the state depends on consent, but my argument
does not depend on this claim.

The third condition requires that the procedure by which people are
punished respects rights, is reliable, and does not impose an unreason-
able risk. This is a procedural (and risk-focused) duty to make sure that
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one acts reasonably with respect to others’ rights. The three requirements
in the third condition are designed to ensure this. This sort of concern is
likely what in part explains Due Process requirements in the Constitution
and the wrongness of endangering others even when no harm results.
For example, were coercive interrogation to produce unreliable confes-
sions, then such a method of interrogation would be right-infringing be-
cause it is done to a person not yet found guilty, an unreliable means of
gathering evidence, and imposes an unreasonable risk on persons who
did not commit the crimes for which they are accused.

On one interpretation, the third condition is an epistemic requirement
that addresses whether a government is blameworthy in using a particu-
lar system of punishment or in punishing a particular individual. The
idea here is that what someone believes or knows goes to her blame-
worthiness, rather than the deontic status of her act. If so, then this condi-
tion goes beyond permissible state punishment and addresses the broad-
er issue of when state action is morally problematic.

Other conditions have also been asserted to be necessary and/or part
of the jointly sufficient conditions for morally permissible state punish-
ment. These include the activity in question brings about non-trivial
harm and is wrong, the agent deserves punishment, and the state should
express the wrongness of the agent’s action.10 Some of these conditions
likely accompany the above three conditions. For instance, wrongness
and harm are often tested for by the justice- and good-conditions. This
expressive condition is likely implicit in the procedure condition insofar
as the latter requires the state to show that it has a substantive state
interest in expressing an idea. This condition has been criticized on the
basis that harsh treatment is neither an effective nor appropriate means
by which to express the message that certain acts are wrong.11

The desert requirement is commonly found in retributivist and some
consequentialist theories. It combines the wrongness condition with a
culpability condition. It has come under a series of criticisms, such as
issues of why in the context of punishment desert grounds permissions
or duties when it doesn’t do so in other contexts (for instance, economic
contexts). Also, it might be wondered whether desert-based arguments
depend on more fundamental moral principles (for example, right-forfei-
ture and fairness) that do all the justificatory work. Later in this chapter,
I’ll return to this condition.

The above conditions are abstract. We need a more concrete test to
apply them to the real world. We now turn to such a test. The practical
conditions below are supposed to track the theoretical conditions, but are
more workable. They are more workable in that they give more guidance
as to what to look for in determining whether an act-type should be
criminalized. This is similar to the way we make various scientific no-
tions operational when testing for them through scientific studies.
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Practical Conditions

Here are the practical conditions designed to fill out the above theo-
retical conditions while at the same time allowing for state punishment.
Consider the first condition.

Condition #1: Justice. The type of sex infringes on a moral right.12

This condition is the same as the first theoretical condition. The idea here
is that justice consists of, and only of, moral rights. The idea is that justice
consists of the deontic demands that constitute respecting an individual
as an end, person, intrinsically valuable being, and so on. These demands
comprise rights. On this vision, rights are claims, that is, duties one per-
son owes someone. The hope here is that identifying rights is a less Her-
culean task than identifying the demands of justice. Still, this is an ab-
stract notion and depends on the best theory of rights and an application
of it.

Consider the second condition.

Condition #2: Cost-Benefit Analysis. Punishing the sex-act-type passes a
cost-benefit analysis.

If costs and benefits are viewed in terms of human interest and money is
used as a stand-in to measure individual and aggregate interests, then
economic models are a useful way to figure out whether punishing an
activity makes the world a better place.

One test that might be used to supplement an economic cost-benefit
analysis is whether the sex is harmful and the harm is not trivial. The idea
here is that when there is no harm or the harm is trivial, it is unlikely that
criminalization passes a cost-benefit analysis. It is also worth noting that
psychological distress is harmful. This distress can be to third parties, so
the harm can include the harm to a scared population, victim’s parents,
and so on.13 The right-infringement requirement, though, prevents this
being able to justify victimless crimes.

Consider the third condition.

Condition #3: Procedure. The state should satisfy intermediate scrutiny.

The procedure by which people are punished must respect rights, be
reliable, and not impose an unreasonable risk. The condition is likely met
if intermediate scrutiny is satisfied. It is satisfied just in case the state has
(1) a substantive (legitimate-and-important) state interest, (2) punishment
directly advances that interest, and (3) what is punished and the severity
of punishment are the least restrictive alternative.14

The idea here is that there can be harms that the state does not have an
interest in preventing. This might include paternalistic protections. For
example, consider a state law that prohibits unmarried women from hav-
ing sex as a way of protecting them from becoming less eligible for mar-
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riage. It might also include protection of moral codes, especially religious
ones. For example, consider a prohibition on blasphemy. It might be
thought that the right-infringement condition would perform this same
function, but on some accounts of rights, various acts involve people
infringing their own rights. This might occur on theories that hold that
certain self-harming acts involve people treating themselves merely as a
means.

Too Strong or Too Weak?

There is concern that these conditions should allow people to be pun-
ished for failing to support a public good or acting consistently with a
solution to a coordination (collective action) problem. The former is a
good that is non-excludable (people cannot be effectively prevented from
enjoying the good) and non-rival (one individual’s consumption does not
limit others’ consumption). Examples are roads, air traffic control, and
environmental protection. A solution to a coordination problem comes
about when the outcome of individuals’ choices depends in part on oth-
ers’ choices. An example is the side of the street on which each person
drives.

The concern is that the above test is either too demanding, in that it
does not require participation in projects that the state ought to allow, or
not demanding enough, in that it requires participation in projects that
the state ought not to allow. An example of the former might be anti-
water-pollution laws; an example of the latter is a tobacco-free society
that is supported by an overwhelming majority. Democratic procedures
might generate democracy-based rights that allow morally dubious pro-
jects to satisfy the Justice condition.

For example, consider when people vote to zone alcohol sales from a
large county. Because of the democratic process by which this is ap-
proved, the punishment of acts that violate the prohibition might be
viewed as a right derived from democratic rights. If alcohol use were
sufficiently harmful and were the prohibition empirically shown to be
effective at reducing the harm, the prohibition might also pass the cost-
benefit-analysis and intermediate-scrutiny tests. It might even be a public
good insofar as an alcohol-free environment for children and teens might
be used as non-rivalous (one family’s benefit from it does not diminish
others’ benefit) and non-excludable (once the environment is established,
families cannot be effectively prevented from receiving the benefit). A
similar thing might be claimed of a pornography-free Internet and bans
on gambling, cigarettes, hate speech, and gay bath houses. All might be
justified because of the public good of denying children and teens access
to these goods.

Here the right and intermediate-scrutiny requirements have to be tak-
en seriously. Proponents must show that these laws do not infringe on
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moral rights, including moral rights derived from the agreement legiti-
mizing the government (for example, the Constitution). The state must
also show that the punishment actually does directly advance a state
interest and that punishing the activity is the least restrictive alternative.
This showing must be based on more than anecdotes and armchair soci-
ology. Also, the state must show that its interest is substantial and must
provide an argument, whether based on law, history, or political theo-
ry.15 Depending on the account of legitimate state interest, this might
block criminal laws based on legal moralism, paternalism, or religion.

PERMISSIBLE STATE PUNISHMENT AND ADULT-CHILD SEX

Argument

Here is an argument as applied to adult-child sex.

(P1) If the state should punish people for doing an act, then the act is
right-infringing and punishing those who do it passes a cost-benefit
analysis and intermediate scrutiny.
(P2) In the case of willing adult-child sex, it is not the case that the act is
right-infringing and punishing those who do it passes a cost-benefit
analysis and intermediate scrutiny.
(C1) Hence, the state should not punish people who engage in willing
adult-child sex. [(P1), (P2)]

Premise (P1) rests on the three practical conditions that test for permis-
sible state punishment. Premise (P2) rests on the arguments regarding
rights, cost-benefit analysis, and intermediate scrutiny. I discuss but do
not endorse the above argument because I am unsure whether the second
premise is true. Let us consider the three conditions in (P2).

Condition #1: Rights

Consider first rights. In chapter 3, I argued that in cases of willing
participation, adult-child sex is probably not wrong because it infringes
on someone’s right. The focus here is on the child’s right. This is because
the usual reason that people think adult-child sex is wrong is because it
wrongs the child. If so, then it is the child’s right that the adult infringes.
Because children are unable to provide valid consent, such sex is thought
to be right-infringing. However, there are several reasons to doubt that it
is.

First, in the context of pedophilia, a child is a human being with prep-
ubescent physical development or the appearance thereof. Hence, it is at
least possible that some children are competent to validly consent and
voluntarily do so. However, this might strike some as merely of theoreti-
cal interest. This is also true if a child is understood in chronological
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terms. If a child is analyzed in terms of limited mental ability, then it is
unclear whether this is possible.

Second, we do many things to children without their valid consent
(for example, we make them go to the dentist and to church). Moreover,
we allow them to willingly participate in activities (for example, kickball)
to which they do not validly consent because, by hypothesis, they cannot
do so. It is not clear why adult-child sex should be different. If the expla-
nation is made in terms of the concern for harm, then we have likely
changed our focus from rights to harm.

Third, it is not clear that children don’t give valid consent. The thresh-
old for competence, knowledge, and voluntariness depends on context
and it is not clear where the threshold is in this context or whether chil-
dren who consent to sex exceed it (for example, twelve-year-olds). Some
people think that two children engaging in sex play might exceed it,
which then raises the issue why the same is not true when one of the
children does a similar act with an adult.

To see how this might work in law, here is how the Model Penal Code
treats consent (Section 2.11: Consent).

1. In General. The consent of the victim to conduct charged to consti-
tute an offense or to the result thereof is a defense if such consent
negates an element of the offense or precludes the infliction of the
harm or evil sought to be prevented by the law defining the of-
fense.

2. . . .
3. Unless otherwise provided by the Code or by the law defining the

offense, assent does not constitute consent if:
3a. it is given by a person who is legally incompetent to authorize the

conduct charged to constitute the offense; or
3b. it is given by a person who by reason of youth, mental disease or

defect or intoxication is manifestly unable or known by the actor to
be unable to make reasonable judgment as to the nature or harm-
fulness of the conduct charged to constitute the offense.

The issue then would be whether to negate (3a) and (3b) in a way analo-
gous to how these conditions do not allow for people who wrestle with
children or coach them to wrestle with one another to be guilty of battery.
Here battery is understood as either unlawful physical contact or unde-
sired physical touching.16 Adults in these circumstances are not guilty of
battery because consent was given by, depending on the account, the
child or a legally relevant adult.

An objector might argue that what is wrong with adult-child sex is
that it infringes on the parents’ rights or, perhaps, those of the child’s
guardian.17 The problem with this claim is that opponents of adult-child
sex usually think that such sex is wrong because it wrongs the child, but
on this account it does not wrong them. Rather, on this account, it wrongs
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the parents. The opponent might respond that the adult holds the child’s
rights in trust similar to the way in which a trust executor holds the
trustee’s rights to property. Note that trustees have rights in the property
held in their behalf; they merely lack the power to execute them. In
contrast, on this account children lack rights, or at least rights against sex
with adults, and hence the analogy fails. Still, the opponent might bite
this bullet and concede that the parents alone are wronged via adult-
child sex. This fails to explain the wrongness of incest, which is likely a
belief held by most opponents of adult-child sex. It also can’t explain the
wrongness of adult-child rape when the child’s parents give the rapist
permission.

Condition #2: Cost-Benefit Analysis

If costs and benefits are viewed in terms of human interest and money
is used as a stand-in to measure interests, then economic models are
available to determine whether punishing an activity makes the world
better. The notion of money as a stand-in for interest rests on three as-
sumptions. First, people’s willingness to spend money on different things
tends to track their relative preferences for them. Second, their relative
preferences tend to track the degree to which those things make their
lives go better. Third, these factors can be aggregated.18 How useful a
cost-benefit analysis is as a measurement of what tradeoffs make people’s
lives go better depends in part on how it compares to other ways of
measuring tradeoffs.

My estimate of the costs and benefits of punishing willing adult-child
sex here is crude because of the data available. My conclusions are that
the analysis is quite difficult in the area of willing child participants and
in any case it has not been done.

The benefits of criminalizing such sex include the costs per sexual
incident times the number of incidents prevented. Prevention might oc-
cur via deterrence (general or specific), incapacitation, or treatment. An-
other benefit is the degree to which parents, children, and other commu-
nity have less fear as well as the costs associated with higher levels of
fear.

Consider the benefits of criminalization of adult-child sex involving
willing child participants. Consider first the benefits of criminalizing all
adult-child sex, including unwilling sex. The Centers for Disease Control
estimates that the lifetime cost of each victim of child maltreatment is
$210,012.19 Child sexual abuse is only one kind of maltreatment and it is
not clear whether it is more or less costly than other types of child mal-
treatment. This cost vastly underestimates the cost because while it in-
cludes such out-of-pocket costs as childhood health care, adult medical
care, child welfare, criminal justice costs, and special education, it does
not include pain and suffering. Sex offenders (of which child molesters
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are only one type) are less likely than other criminals to be rearrested for
any offense after discharge from prison (43 percent versus 68 percent),
but they are more likely to be rearrested for a sex crime after discharge
(5.3 percent versus 1.3 percent). This is relevant to adult-child sex because
70 percent of men in prison for a sex crime are there for sex with a child.
This includes 4,300 child molesters.20

Consider next the costs of criminalizing adult-child sex. The average
sex offender with a child as victim serves three-and-a-half years in pris-
on.21 The out-of-pocket cost per year for the state is $34,135.22 There is
also the opportunity cost to the prisoner of not working for the year and
pain and suffering of incarceration. The average per capita income for
U.S. residents in 2012 was roughly $48,000.23 There are also opportunity
costs to the individual of lost benefits other than income loss, costs to an
employer of lost profits, costs to the state of lost taxes, and pain and
suffering for the incarcerated. Assuming that these additional costs equal
$18,000 (I made this number up), the total cost per year of incarceration
is, roughly, $100,000. When multiplied by three and a half years average
sentence, the total equals $350,000.

This assumes that economic costs are, roughly, a correct measure of
moral costs in the case of the one who is punished—assuming he is
guilty. A critic of this notion might argue that he deserves the treatment
he receives and therefore this is a good rather than evil. Even on a moral
retributivist account, however, the costs to the people involved might be
relevant to whether, when, and how much the state should punish.

If each punishment of an adult for child molestation prevents (via
incapacitation or deterrence) two incidents of such sex (I made this num-
ber up), then the benefits of the punishment are more than $400,000,
exceeding the cost of the three-and-a-half-year sentence. If it prevents
fewer, then the numbers become closer. Note there is considerable con-
cern in the literature about the degree to which punishment deters crime
and, as far as I can tell, there is no deterrence data specific to child moles-
tation.

Further note that this crude back-of-the-envelope calculation leaves
out the enormous costs of investigating and convicting individuals, the
benefit of reduced fear among parents, incapacitation and deterrent ef-
fects not tied to child molestation, and other significant costs and bene-
fits. For example, there might be widespread benefits for having child-
hood become less sexualized. It might even be a public good. There
might be benefits from avoiding vigilante justice. Also, these data are not
closely tied to adult-child sex, let alone such sex with willing children.
Worse, the estimates depend on the efficiency of punishment in prevent-
ing such sex and here studies are needed.

There is a debate over the degree to which punishment functions as a
deterrent at all.24 For example, both first-time and repeat offenders have
little knowledge of the law or likely punishment severity.25 Various
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psychological states such as anger and the desire for revenge and deliber-
ation-reducing factors such as intoxication, impulsiveness, and peer pres-
sure often prevent rational planning.26 In addition, for some criminals,
crime is rational because of the low likelihood of being punished for
doing a crime. For example, in one study, only 2 percent of indictable
offenses resulted in the offender being convicted.27

Whether criminalizing adult-child sex involving willing children
passes a cost-benefit analysis gets murkier because the willingness condi-
tion might result in more child rape not being reported or not successful-
ly prosecuted. Adults might claim the child consented or children might
be shamed into not reporting on the basis of their being convinced that
they consented when they didn’t. By analogy, sex crimes against adults
are a significantly underreported crime and it is unclear whether the role
of consent in authorizing such sex contributes to this problem. Legalizing
such willing sex might also lead to more child pornography. There is an
issue as to whether pornography in general leads to more or less rape. It
is plausible that the same is true for child pornography.

I have a strong intuition that the risk of legalizing willing adult-child
sex is far too great given the tremendous harm that is posed by child rape
and incest. However, I do not have data or studies to support this claim.
A cost-benefit analysis includes not only the probability of a permitted
act-type producing bad results happening, but also the magnitude of the
harm were it to occur. If the harm is severe enough, so that the aggregate
is a significantly bad result, then there is reason to disallow it even if we
are unsure about the probability of the act bringing about that result.

Condition #3: Intermediate Scrutiny

As argued above, because of the nature of punishment, (1) the state
has a substantive (legitimate-and-important) state interest, (2) punish-
ment directly advances that interest, and (3) what is punished and the
severity of punishment are the least restrictive alternative. Consider (1). It
is clear the state has an interest in preventing child rape. It also likely has
an interest in preventing incest because it involves harm to others.

Next, consider (2) and (3). It is unclear whether punishing willing
adult-child sex advances this interest. It would appear to do so based on
the above intuitions favoring such punishment, but that reasoning rests
on speculation and not empirical study. This is problematic because for
many issues anecdotes and empirical speculation are not sufficient for
knowledge. By analogy, consider whether animated child pornography
whets the appetite of pedophiles (thereby increasing child rape) or acts as
a substitute for it (thereby decreasing it). It is hard to see the answer can
be gotten without empirical study. A similar thing is true for whether
permitting adult-child sex with willing participants would increase or
decrease child rape, molestation, and incest.



Criminalization 117

Given the large number of adults interested in sex with children and
the likely shortage of children who are similarly interested, this would
not appear to be a good outlet for decreasing adult-child sex. If the will-
ingness defense were to become a shield by which child-rapists and mo-
lesters were to reduce the likelihood of arrest or conviction and discou-
rage such crimes from being reported, then the law permitting willing
adult-child sex would produce a lot of harm. This strikes me as plausible.
This is made more likely if consent were to enable more rapes and reduce
the frequency with which they are reported. In one recent study, roughly
a third of rapes and sexual assaults of women were reported.28 Given
that 15 percent to 20 percent of women are raped during their lifetime,
this is a large number of unreported attacks.29 Specifically, roughly
twelve million rapes go unreported. In adult sex, such a cost is tolerated
because of the significant benefits that accompany adult couples having
sex. Without a reason to believe that similar benefits accompany adult-
child sex, the case for allowing a lack-of-willingness (or -consent) defense
weakens. The same is true for a law under which consent negates a mate-
rial condition for statutory rape.

The estimates for adult-child sex vary greatly, but an average of vari-
ous studies found it occurs with surprising frequency. One estimate
made by combining studies found the frequency at an estimate of 17
percent for boys and 28 percent for girls.30 A different study that com-
bined studies found the rates to be 7.2 percent for boys and 14.5 percent
for girls.31

It is unclear whether intuitions about the effects of prohibiting a type
of sex are enough to justify punishing people who engage in it. This is
particularly true when the rule allowing punishment is less restrictive
than it might otherwise be. The degree to which a rule allowing punish-
ment is restrictive depends on the number of act-types that make one
liable for punishment and the severity with which people are punished
for doing them.

By analogy, consider adult-teen sex and the following case.

Case #1: Young Mother (Jodi Wilgoren, New York Times)
FALLS CITY, Neb., Aug. 29, 2005—On Sunday evening, Matthew Koso
tipped three ounces of formula into his five-day-old daughter’s mouth,
then hoisted her atop his shoulder in hope of a burp. On Tuesday
morning, he is scheduled to be arraigned on charges for which the
newborn is the state’s prime piece of evidence.
Mr. Koso is twenty-two. The baby’s mother, Crystal, is fourteen. He is
charged with statutory rape, even though they were wed with their
parents’ blessing in May, crossing into Kansas because their own state
prohibits marriages of people under seventeen.
The Nebraska attorney general accuses Mr. Koso of being a pedophile;
they say it is true love. “We don't want grown men having sex with
young girls,” said Jon Bruning, the attorney general. “We make a lot of
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choices for our children: we don’t allow them to vote; we don’t allow
them to drink; we don’t allow them to drive cars; we don’t allow them
to serve in wars at age thirteen, whether they want to or not; and we
don’t allow them to have sex with grown men.”32

Also, consider the general pattern from the same article.

In Nebraska, as in many other states, intercourse between someone
who is nineteen and someone younger than sixteen is classified as stat-
utory rape. It is illegal here even if the couple is married at the time.
[E]xperts said it was extremely rare for a man to be prosecuted for
statutory rape when he has married his minor partner. A judge in
Syracuse last September delayed a one-and-a-half-to-three-year prison
sentence until this summer so that a thirty-eight-year-old defendant
could marry a pregnant sixteen-year-old; in Florida in 2001, charges
were reduced to a misdemeanor when a seventeen-year-old married
the thirteen-year-old girl expecting their second child, and he received
six months’ probation.

Consider whether the state should punish Matthew Koso. Such punish-
ment might be bad in particular cases such as this one. Specifically, it is
plausible to think that punishing Matthew Koso is bad for him, his wife,
and baby. This has a trivial feel to it because it is (almost) always the case
that punishment is bad for the one who is punished and his family. On
the other hand, there might be wider benefits of such punishment as a
way to reduce the frequency of adult-teen dating, sex, and marriage. The
reduction might occur via expressions of wrongness, deterrence, incapac-
itation, treatment, and so on.

There also might be wider costs. Some experts claim that vigorous
enforcement of statutory rape law might discourage pregnant and sexu-
ally active adolescents from getting counseling services and medical
care.33 In deciding whether to have a more restrictive marriage policy,
the proponents of such a policy should bear the burden of showing that it
will directly advance a substantive state interest. It is unclear whether
armchair speculation by itself about the effects of different criminaliza-
tion schemes is enough to show that the burden of intermediate scrutiny
has been met.

There is good reason in general to doubt whether armchair evalua-
tions of empirical effects are reliable enough to warrant criminalization.
The history of the prosecution of people for homosexuality, interracial
sex and marriage, polygamy, marijuana, alcohol, pornography, and so on
leads to doubt as to whether people’s intuitive sense of empirical harm is
accurate enough to warrant significant punishment. In several areas, such
as guns, abortion, drug legalization, and pornography, there are strong
controversies as to whether various changes in the criminal law have
made us more or less safe and whether less restrictive alternative laws
might have had similar effects with much less punishment.34 This under-
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mines our confidence in our ability to assess laws that prohibit adult-
child sex, although whether they undermine it to a degree that results in
intermediate scrutiny blocking the case for punishing willing adult-child
sex is hard to assess.

CONCLUSION

I argued that the state should punish sex only if it infringes on a moral
right; punishing the sex-act-type would maximize the good (or, perhaps,
the good for some group); and the procedure by which people are pun-
ished respects rights, is reliable, and does not impose an unreasonable
risk. I argued that a practical test for the second and third conditions is
whether the punishment satisfies a cost-benefit analysis and intermediate
scrutiny. Intermediate scrutiny allows the state to punish an act-type only
if (1) the state has a substantive (legitimate-and-important) state interest,
(2) punishment directly advances that interest, and (3) what is punished
and the severity of punishment are the least restrictive alternative. I then
argued that given the value in preventing child rape and incest, both of
which are extremely harmful, it seems plausible that the criminalization
of willing adult-child sex passes the practical tests. I expressed some
concern, however, as to whether armchair evaluations of empirical effects
are enough to warrant criminal punishment, let alone significant criminal
punishment. This is particularly true given the historical role of such
armchair evaluations in other policy areas.

NOTES

1. For the notion that the tort system can have many of the same effects as the
criminal justice system (for example, deterrence), see Randy Barnett, “Restitution: A
New Paradigm of Criminal Justice,” Ethics 87 (1977): 279–301. For the notion that tort
law can be used to reduce harm to an efficient level, which then can be used to define
and deter wrongdoing, see Robert Cooter and Thomas Ulen, Law & Economics, 4th ed.
(New York: Pearson/Addison-Wesley, 2004), ch. 8–9.

2. For a classic statement of consent theory, see Thomas Hobbes, Leviathan, C. B.
Macpherson, ed. (New York: Penguin Books, 1968); John Locke, Two Treatises of
Government, Peter Laslett, ed. (New York: Cambridge University Press, 1988).

3. See H. L. A. Hart, “Are There Any Natural Rights?” Philosophical Review 64
(1955): 185–191; H. L. A. Hart, “Legal and Moral Obligation,” in A. I. Melden, ed.,
Essays in Moral Philosophy (Seattle: University of Washington Press, 1958), 83–107; John
Rawls, “Legal Obligation and the Duty of Fair Play,” in S. Hook, ed., Law and Philoso-
phy (New York: New York University Press, 1964), 3–18.
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activities (for example, medical care should be given out on the basis of ill health),
social meaning (the type of good that the activity produces in the life of a particular
collection of people), and the convention or common understanding of the tasks that
constitute a job. The idea that goods have internal goals can be seen in Bernard
Williams, “The Idea of Equality,” in Joel Feinberg, ed., Moral Concepts (New York:
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Oxford University Press, 1970), 163–164. The social-meaning account can be seen in
Michael Walzer, Spheres of Justice (New York: Basic Books, 1983), 88n.
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Klosko, The Principle of Fairness and Political Obligation (Lanham, MD: Rowman &
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sophical Quarterly 89 (2008): 279–293.

8. The idea for this approach comes from John Rawls. John Rawls, Political Liberal-
ism (New York: Columbia University Press, 1996). Rawls argued that the basic princi-
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Gratitude,” Proceedings of the Aristotelian Society 81 (1980–81): 39–55. For an argument
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10. Douglas Husak argues that some constraints can be derived from the criminal
law itself. These include the activity to be punished must produce non-trivial harm
and wrong, the agent must deserve punishment, and the state must carry the burden
of proof. Among other conditions he argues for are that the offenses in question pose
substantial risk. He then argues that infringements on the right not to be punished
require that the state satisfy something like intermediate scrutiny before criminalizing
an activity. See Douglas Husak, Overcriminalization: The Limits of the Criminal Law
(New York: Oxford University Press, 2008), 55–177. For the notion that state punish-
ment should convey to the offender and community the wrongness of the offense, see
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Deserving (Princeton: Princeton University Press, 1970), 95.
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Moral Limits of the Criminal Law (New York: Oxford University Press, 1988), 144.

13. For the notion that offense is a type of harm, see A. P. Simester and Andrew von
Hirsch, “Rethinking the Offense Principle,” Legal Theory 8 (2002): 269.

14. For an application of intermediate scrutiny as a requirement for criminalization,
see Husak, Overcriminalization, 127–132.

15. In the context of the Constitution, the notion of legitimate, substantial, and
compelling state interests has not been well developed. See Stephen Gootlieb, “Com-
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Adjudication,” Boston University Law Review 68 (1988): 917; Bhagwat Ashutosh, “Pur-
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18. The idea for this comes from Stephen Kershnar, “Giving Capitalists Their Due,”
Economics and Philosophy 21 (2005): 65–87.

19. See Centers for Disease Control and Prevention, “Child Abuse and Neglect Cost
the United States $214 Billion: Rivals Cost of Other High Profile Public Health Prob-
lems,” February 1, 2012, http://www.cdc.gov/media/releases/2012/p0201_child_abuse.
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28. From 1994 to 2010, the rate of rapes and sexual assaults of women that were
reported ranged from 29 percent to 41 percent. See Michael Planty et al., “Female
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34. Various studies have found that concealed handguns and legalized abortion
reduce crime. For the former, see John Lott Jr., More Guns, Less Crime: Understanding
Crime and Gun Control Laws (Chicago: University of Chicago, 1998). For the latter, see
John Donahue III and Steven Levitt, “The Impact of Legalized Abortion and Crime,”
Quarterly Journal of Economics 116 (2001): 379–420; Steven Levitt, “Further Evidence
That Legalized Abortion Lowered Crime: A Response to Joyce,” Journal of Human
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that violent movies reduce violence. For the former, see Todd Kendall, “Pornography,
Rape, and the Internet,” September 2006, http://obu-investigators.com/xuk/porn/
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